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Out-of town bankers, visiting New York, are cor- 
dially invited to call upon us. 


If the income tax is de- 
clared constitutional by the 
supreme court of the United States, it 
will not end, but only mark the begin- 


ning of innumerable controversies under 


The Income 


Tax. 


its provisions, with respect to what in- 
come is or is not subject to taxation, 
Among other matters of difficulty for 
the government, Mr. Thomas Harland, 


4 


formerly of the Bureau of Internal Rev- 
enue, points out in an article in the 
‘Internal Revenue Record” that the 
law is very defective in provisions for 
its administration, and that every cit- 
izen affected has the right to wait until 
the collector calls upon him, and de- 
mands the amount due, which the col- 
lector must himself ascertain from data 
furnished—unless the taxpayer chooses 
to voluntarily make return—before any 
penalty is incurred. The New York 


MARCH, 


Law Journal. 


1895. No. 3 
‘*Evening Post” asserts that Mr Har- 
land's opinion is concurred in by leading 
lawyers, and that a number of attorneys 
in New York and Boston are very gen- 
erally advising their clients to refrain 
from voluntarily making a return of in- 
come, and to wait for the collector to 
call, 


Compensation The movement to establish 
for Collections an adequate scale of charges 
and Exchange. for collection and exchange, 
is gradually spreading, and in every 
succeeding year, the announcements 
come with greater frequency, that the 
bankers of such and such a place have 
met and adopted a fixed scale of prices 
for the collection of various items 
placed in their hands, and for exchange 
sold on stated points. In years past 
these movements have been confined to 
the smaller cities, but now 
healthy evidence of their extending to 
May, 1893, the 


Kansas City clearing house association 


there is 
the larger cities, In 


adopted an elaborate set of rules fixing 
charges for items received from city 
customers and country correspondents, 
and their example was shortly thereafter 
followed by the banks in Topeka and 
other cities of Kansas. This action 
brought out a letter from Attorney-Gen- 
eral Little, of Kansas, that the agrce- 
ment between the banks to charge a 
fixed price for collecting checks, was a 
violation of the anti-trust law of the 
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state, but we have not heard that the 
position has been legally sustained, and 
we conceive it cannot be. 

The latest movement in this direction 
is by the banks of St. Louis, their action 
and scale of prices fixed, being reported 
on another page. The same cry was 
raised by the merchants, that the banks 
had violated the anti-trust law, but we 
understand that this position has been 
abandoned as unsound. When only 
five per cent. of the deposits by custom- 
ersin banks isactual money,and ninety- 
five per cent, is paper, which requires 
labor to collect from all over the coun- 
try before its conversion into money 
takes place, the rank injustice of a con- 
tention that all this work of cenversion 
should be done forthe depositors by the 
banks at their own expense, is appar- 
ent. In fact, all that would seem to be 
necessary in any community would be a 
clear presentation of the matter to mer- 
chants and dealers, and their own sense 
of fairness should lead them to acqui- 
esce in a just scale of rates adopted by 
the banks. 


Liability of bank 
stockholders. 
Taxation of cap- 
ital of non-res- 

idents. 


Attention is invited to two 
very important decisions 
of the New York Court of 
Appeals, which will be found reported 
in this issue. One construes Section 52 
of the Banking Law of 1892, imposing 
liability on stockholders in banks in the 
is commented on 
at length in a special article devoted to 


state. This decision 


the subject, which embraces a history of 


legislation in the state imposing liability 


upon bank stockholders from the time 
when first created to the present, and 
embraces an inquiry as to the effect of 
the amended clause of the new consti- 
tution—Section 7 of Article 8, Constitu- 
dion of 1895—upon the character of lia- 
bility imposed. 
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The other decision referred to is upon 
the question of the taxation of the cap- 
ital of non-residents which is invested 
in business New York. The sum 
of $40,000 invested by a non-resident 


in 


special partner in a New York firm is 
held subject to taxation, and the tax- 
payer is held not entitled to a deduction 
for the firm. Such 
debts are declared not owing by him, for 


debts owing by 


a special partner is not liable for the 
firm's debts. It is said that the decision 


will affect $42,000,000 of property. 


Credit Instru. In the March number of the 


ments in Re- Journal of Political Econ- 


tail Trade. omy, published by the Uni- 
Chicago, David 
Kinley submits the results of his inves- 
this 


from data received from 2465 national 


versity of Professor 


tigation upon subject, gathered 
banks in reply to questions- suggested 
by himself and sent out by the comp- 
The blanks 


sent out called for the amounts depos- 


troller of the currency. 


ited in the banks, on the settling day 
nearest to the 3oth of June, by retail 
grocers, butchers, clothiers, furniture 
fuel The banks 
were requested to specify the amount of 


dealers and dealers. 


each of the different kinds of money and 
the amount of checks and other instru- 
The 


primary purpose of the investigation 


ments of credit, in each deposit. 


was to secure some data respecting the 
percentage of credit instruments used 
in retail payments. The five classes of 
retail dealers selected were chosen be- 
cause their businesses are the ones the 
purchase of whose products represents 
the principal part of the expenses of 
living of the people at large. 

The amount of retail payments which 
the returns cover is very close to $6,- 


000,000, Of this amount 58 per cent. 
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is in checks and other instruments of 
credit, and 32 per cent, in the various 
kinds of money. In a table Professor 
Kinley classifies the returns and per- 
centages, from all thé states, showing 
The 
writer discusses at length various de- 
the but 


reaches the conclusion that ‘‘it is likely 


the various percentages in each, 


fects in statistics secured, 
that the accuracy of the returns is not 


materially affected by any of these 


sources of error. If anything, the per- 
centage of credit instruments obtained 
is probably somewhat too low.” 

The next question considered is what 
part of the total retail trade of the coun- 
try the data secured represent, and an 
estimate that the percentage secured 
represent one-half the whole retail trade 
of the country for one day, is consider- 
ed not far out of the way; and, the 
writer adds, ‘‘when we consider, more- 
over, that the half of the 


retail trade 


which the returns do not represent in- 


cludes all which is done on book credit 
and on the truck system, it seems not 
unlikely that the percentage of checks 
obtained holds for probably tw6 thirds 
or three-quarters of the total retail 
trade.”’ 

One truth, exemplified by the data 
secured, is that the extent of the use of 
credit instruments in retail trade varies 
widely in different parts of the country. 
Mississippi heads the list,* and South 
Dakota shows the smallest percentage. 
The cause or causes of the great varia- 
tion, the writer not clear, 
They may be partly due to the greater 
length of the period for which credit is 


states, is 


*This, at first view, seems singular when we recall 
the fact, as brought out ina previous Journal, that in 
Mississippi there exists an anti-commercial statute, 
under which the same defenses can be made against 

indorsees as against the payee, and which 
t, therefore, be to some extent a clog upon the 
use of paper payable to order, for commercial 
oses. Yet the percentages shown in Professor 
ey's table, for Mississippi are the following: 


Specie. Currency. Checks, etc. 


“4 10.1 | 86.5 


12 


granted; orto the fact that only a small 
number of the people use the banks, 
but that a large proportion of those 
who do, use checks, This latter ex- 
planation, it is thought, probably ap- 
plies to states like New Mexico, for 
which the total returns are small and 
the percentage of checks very high. 
From what is known of the habits of 
the people, a large employment of 
credit in the cotton growing states 
would be expected, and the figures bear 
out the expectation. Alabama shows 
55 per cent.; Georgia, 70.2, and Texas, 
67.5. 

Grouping the states geographically 
according to the grouping of the census, 
it is found that the order of the groups 
in the percentage of checks returned, 
beginning with the smallest, is: 


North Central, 54.3 
North Atlantic, 56.4 
Western, 59.7 
South Atlantic, 62.3 
South Central, 65.6 


Professor Kinley points out that it is 
dangerous to make any definite general- 
ization from the result of one investiga- 
tion, and that too, so defective as the 
present one necessarily was; yet he 
points out the following three matters 
concerning which the data secured 
seems to furnish important information: 

1. The question of an additional sup- 
ply of money; 

2. The re ation between the increase 
in the use of credit and the growth of 
population; and 

3. The relation between the increase 
of business and that of credit; which is 
closely connected with the second. 

With regard to the first of these mat- 
ters, while it is generally admitted that 
the larger part of wholesale business is 
done on credit, some have claimed that 
only a small portion of retail trade is so 
conducted, and that the supply of money 
should, therefore, be increased for the 
daily needs of the people. The present 
investigation shows, however, that 
credit plays an important role in retail 
payments; its results are, therefore, on 
the whole, in the line of former conclu- 
sions as to the importance of credit 
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instruments in payments and exchanges 
generally, and against the necessity of 
any additional provisions for simply in- 
creasing the volume of money without 
taking into consideration the other and 
at least equally important element of 
our circulation. 

The second matter on which the data 
under discussion seem to throw some 
light is the law of the growth of credit 
as populationincreases. That there is 
such a law, or an organic relation be- 
tween the growth of population and 
that of credit, the writer believes; and 
states that imperfect as the statistics 
under discussion are, they seem to sup- 
port the belief. He says it has been 
commonly assumed that the use of 
checks and other credit instruments in- 
creases with the population, and that, 
in general, such insiruments are used to 
a greater extent in large cities than in 
smaller ones or in country districts. 
The present returas, however, it is 
stated, do not altogether bear out this 
assumption After exhaustively dis- 
cussing the various factors entering into 


the problem and illustrating his propo- 
sitions by charts, he states the follow- 
ing conclusions: 


“If from all these considerations we 
might venture to formulate a law of the 
growth of credit, it might be put some- 
what as follows: 

‘(1) The percentage of business done 
on credit does not increase steadily as 
population and amount of business in- 
crease, but rather progresses by leaps. 

(2) After a certain density of popu- 
lation, or a certain complexity of busi- 
is attained, the rate of increase in the 
amount of credit used in business will 
decrease. 

‘*(3) When a community has reached 
the credit stage of economic evolution, 
the relation between the growth of 
credit and that of population as thus 
formulated will be the same, whatever 
its general industrial character.” 

Information was also called for con- 
cerning the period of credit through- 
out the country in retail trade, but the 
returns, it is said, do not throw any new 
light on the matter. The period varies 
from a few days to six or nine months, 
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and in some cases a year, the longe: 
period being in the agricultural dis 
tricts. In the twenty-three largest 
cities of the country the average period 
varies from one and one-tenth to one 
and four-tenths months, but there is no 
uniformity among retail tradesmen, 
even in the same locality. 

Statistics are also compiled showing 
the customary mode of payment of 
wages in all the states. As to the 
method of payment of wages, the cus 
tom varies widely in different states. So 
far as the results show, wages are paid 
more largely by checks in those states 
whose population may be roughly de 
scribed as of medium density. The op- 
posite is true of the most thickly settled 
states. The blanks returned, so far as 
answers were made to the question at 
all, give 753 as the number of places in 
which wages are paid entirely in cash; 
383 in which it is the custom to pay by 
check; and 355 in which both modes of 
payment are used, 

An attempt was also made to obtain 
data concerning the distribution of the 
different kinds of money used in retail 
trade in different parts of the country. 
The data secured, it is stated, are not 
very satisfactory. So far as they go, 
they show that gold is more largely 
used, for example, in California, Color- 
ado, South Dakota, Oregon, Minnesota, 
Nebraska, Washington and Wyoming, 
than in the other states. Silver and 
silver certificates predominate in Ala- 
bama, Arkansas, North Carolina, Con- 
necticut, Delaware, Florida, Georgia, 
Kentucky, Maryland, Ohio and Texas. 
Of the metallic money, gold is the 
larger part in Arizona, Colorado, Cali- 
fornia, Idaho, Minnesota, Montana, 
Nebraska, North Dakota, Oregon, South 
Dakota, Utah, Washington, and Wyo- 
ming, 

A point worthy of note, not men- 
tioned in the article by Professor Kin- 
ley, but shown in the printed table of 
states making returns of the percentage 
of credit instruments, and of money, 
used in retail payments, is that South 
Carolina alone of all the states and ter- 
ritories, has made no returns whatever 
on the subject 
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Governor Morton in his first annual 
message to the legislature of New York 
recommended certain changes in the 
laws governing banks, as conducive to 
These were (i) 
that the whole capital stock should be 


their greater safety. 
actually paid up before a new bank is 
authorized to commence business; (2) 
that the officers having the physical con- 
trol of the funds of a bank should not 
be allowed to loan money to themselves 
but that their applications for loans 
should be submitted to the board of di- 
rectors and the consent of a majority of 
such board should be required precisely 
as general customers procure loans; (3) 
that banks should be required to accu- 
mulate a reasonable surplus fund or go 
out of business; (4) that they should be 
prohibited from loaning money upon 
the security of their own capital stock; 
and (5) that savings banks and banks of 
be allowed to do 


discount should not 


business in the same room and under 


the same management, but each should 


be 


available funds of savings banks should 


independent of the other and the 


be deposited in such a manner as to be 
beyond the perils which may involve the 
discount banks. 
The matters recommended doubtess 
appealed to the executive as being the 
st pressing subjects for legislative 
action increase the 


to safety of the 


banks of the state. To our mind, how-— 
ever, there is another subject of equal, 
il not of greater necessity for legislative 
than which have been 
We the continued 


menace imposed upon the banks by the 


regulation any 


named. refer to 
existing laws declaring their responsi- 
bility in the collection and payment of 


forged paper. On all checks and drafts 


FORGED PAPER. 


FORGED PAPER. 


payable to order, the drawee bank is 
compelled by law to pay the payee or 
indorsee intended; else the payment is 
not valid. This is a requirement of 
knowledge obviously impossible of as- 
certainment with reference to the great 
mass of checks. Time does not permit 
an investigation of the history of each 
check, and the personal identification 
of all through whose hands it passes, 
even if the law allowed it—but the rules 
of diligence established by law for the 
collection of checks, do not permit of 
the delay, in any event. As a conse- 
quence, banks upon whom checks are 
drawn, are forced to assume the genu— 
ineness of all checks presented by other 
banks (excepting the matter of the gen- 
uiceness of the drawer's signature, 
with the knowledge of which they are 
chargeable) and pay them on the re- 
sponsibility of those who present them. 
This responsibility exists in the state of 
New York upon all banks who receive 
payment of checks of which they are the 
vwuers, real or apparent; it does not 
exist where the collecting bank appears 
as agent, after the money has been paid 
Over to its principal. 

The following condensed statements 
will serve to illustrate the situation: 

1. The great bulk of checks and drafts 
payable to order are collected through 
banks. 

2. The large majority are deposited 
in banks and credited as cash, or at 
all events are deposited in such way as 
to vest the apparent, if not the real title, 


in the bank of deposit. 


In collecting 
all such paper, the depository bank is 
responsible for its genuineness (other 


If it turns 
out bad, the paying bank, while it can- 


than drawer’s signature). 
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not charge the payment toits depositor, 
has recourse upon the receiving bank. 
The menace, in such cases therefore, is 
not to the paying bank which, in effect, 
has its money out on good investment 
at 6 per cent. interest, but to the bank 
of deposit, who becomes substantially 
the insurer of the honesty of every one 
of its depositors. 

3. The menace to the paying bank aris- 
ing from the payment of forged paper is 
in those cases where the collecting bank 
appears as agent, and upon whom there 
is no recourse after payment over of the 
proceeds, in the absence of some special 
guaranty. 


The wisdom and justice of legislation 


to lessen the responsibilities of banks in 
the collection and payment of forged 
paper payable to order, is capable of 
demonstration. Tracing the history 
and evolution of checks, we find that 
originally they were made payable only 
to bearer. The only responsibility on 
the bank of payment was to know the 
depositor’s signature. Gradually,checks 
began to be made payable to named 
payees and their order. In England, 
contemporaneously with this practice, 
was enacted legislation making payment 
to a purported payee, vaiid. The banks 
were thus relieved of the burden of as- 
certaining the identity of payees aad in- 
dorsees. In America, however, the 
banks allowed this gigantic burden to 
be fastened upon them, custom ripened 
into law, and the annual losses, aggre- 
gating hundreds of thousands, are the 
consequence. The record of decision 
shows that year after year, heavy losses 
are incurred by banks, under the harsh 
judicial precedents which have become 
established in cases where natural equity 
would frequently place the loss else- 
where. Under existing law in New York 
no duty is incumbent upon a depositor 
to examine returned pass-book and 
vouchers. More than one case can be 
cited where a confidential clerk of a de- 
positor, keeping his own private bank 
account, has forged the indorsements of 
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checks given by his employer, and de- 
posited and collected through his own 
bank fora series of years, the fraud re 
maining so long undetected because of 
the laxity of examination of returned 
vouchers; and when discovered, the 
bank who took the forged paper on de- 
posit ultimately bearing the loss. There 
would seem at least need for a short 
statute of limitations to cover cases of 
this kind, after which payment of forged 
paper, returned to the depositor and a 
fixed period for detection of error given, 
would be valid and chargeable. A 
bill passed the New York senate last 
year, fixing a six month's statute of lim- 
itations, for recourse upon a bank pay- 
ing or collecting a check bearing a 
forged indorsement, but the measure 
got no further, and this year it has not 
been taken up. In the present Journal 
will be found reported two cases where 
checks were paid on forged indorse- 
ments of the payee and discovery was 
not made for two years in one case; and 
an ‘‘unreasonable time” in the other 
Had a short statute of limitations im 
posed upon the checkdrawers the duty 
of quick detection or forever after 
hold their peace, the banks collecting 
the checks would not be obliged to re- 
tund, which is the judgment in one ol 
the cases, and will, ultimately, be the 
judgment in the other, if the decision 
now made holding that the bank of pay- 
ment cannot charge the check to its de- 
positor 1s affirmed, 

The English system of law governing 
forged checks, has some points which 
may be usefully studied. The editor of 
the BANKING Law JouRNAL has already 
given considerable time to the investi- 
gation of that system with a view of 
presenting it as a subject of comparative 
study with our own body of law, and it 
is his purpose to publish in the near fu- 
ture the result of his researches upon 
the subject, with suggestions looking 
towards the enactment of a more equit- 
able rule of law, not only in New York 
but in some of the other states, govern- 
ing the respective responsibilities of 
banks and their depositors, growing out 
of the collection and payment of forged 


paper. 


to 
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Method of Safeguarding their Loans by Various New York Banking Institutions, Compared. 


A series of decisions recently ren- 
the United States Circuit 
Appeals, second circuit, at 


dered by 
Court of 
New York, through Lacombe, circuit 
judge, brings to light a number of in- 
teresting banking transactions partici- 
pated in by Spring Garden National 
Bank of Philadelphia, as borrower, on 
York 


banking institutions, acting independ- 


the one hand, and several New 


ently as lenders, on the other, which 
ran through the few months immedi- 
ately preceding the failure of the Spring 
Garden bank on May 8, 1891. During 
the entire period of these transactions, 
and for some years prior, as it subse- 
quently came to light, the Spring Gar- 
insolvent institution—its 
W. 
the worm in the apple—but at the time 


den was an 


president, Francis Kennedy being 
of the transactions involved, this fact 


was unknown to outsiders, and the 
bank enjoyed all the credit and prestige 
arising from its membership in the na- 
When, 
president came to New York with bills 
the bank 


consideration 


tional system, therefore, its 


receivable for re-discount, 


was accorded the same 
commanded by any other solvent bor- 
rower, The facts brought out in the 


cases now decided show the nature of 
the contracts made by the different New 
York banks with the Philadelphia in- 
de- 


cided upon these facts may be usefully 


Stitution, and law 


the points of 
reviewed, to learn the effectiveness of 
the various methods of security adopted 
as tested by the latter’s failure. There are 
four cases in each of which Benjamin F, 


Visher, receiver of the Spring Garden 
National Bank, as plaintiff, sues to re- 


cover a balance of deposit from the Con- 
tinental National Bank, the Tradesmens’ 
National Bank, the Hanover National 
Bank, and the United States National 
Bank, all of the city of New York. 


Deposit Balance as Security for Dis- 
counted Paper. 


iffectiveness to lender of agreement by borrower 
that proceeds of discount will not be drawn against 
inadvance of payment of discounted paper. 


On May 8, 1891, the date of the sus- 
pension of the Spring Garden National 
Bank, there was standing to its credit 
on the books of the 7radesmen's National 
Bank of the city of New York, a balance 
of deposit account amounting to $88,- 
592.36, to recover which one of the ac- 
tions above mentioned by the receiver 
of the Spring Garden was brought, 
This sum was the proceeds of the dis— 
count of three separate lots of notes 
amounting in each case to about $50,— 
ooo, made on December 31, 1890, Janu— 
ary 31,1891, and April 7,1891, respectively. 
These discounts were obtained under 
an agreement by the Spring Garden 
bank that it would not draw against the 
apparent proceeds of the discounts, and 
that the 


charged back ‘‘before , at or after ma- 


notes discounted could be 
turity.” 

The unsophisticated mind finds difi- 
culty in seeing the benefits to the bor- 
rower of a contract which, if strictly 
lived up to, prevents him from using 
any part of that which he borrows, al- 
though paying interest, by way of dis— 
count, therefor, A balance in bank 
which cannot be drawn out would seem 
little more than a dream of riches, not 
a tangible reality, affording the borrower 
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about the same sort of satisfaction ex— 
perienced by Tantalus. We know, how- 
ever, that such agreements are occas— 
ionally made, and that the lien on the 
deposit balance thus created is a valid 
and effectual source of security to a 
bank, whose depositor becomes insolv— 
ent owing it upon paper not yet matured 
and hence (in some jurisdictions, as in 
New York) not available as a set off 
against the deposit.* Their practical 
operation, it is reasonable to assume, 
is not to deprive the depositor of ail 
ability to draw against the pledged de- 
posit, but to give the bank the right at 
any time it deems itself insecure, to 
assert its lien upon whatever balance re- 
mains. Whether this was the operation 
of the contract in the present case we 
are unable to say from the published 
report, 

But the Spring Garden bank derived 
the following unlawful benefit from the 
operation of the 
The national bank 


its agreement with 
Tradesmen’s bank. 
act requires the maintenance by asso- 
ciations in Philadelphia of a z5 per cent. 
reserve in lawful money, and further 
bank ‘‘may 


its lawful money re— 


provides that a national 
keep one half of 
serve in cash deposits inthe city of New 
York.” The Spring Garden bank en- 
tered upon its books tke proceeds of the 
discounts deposited with the Trades— 


men’s bank as part of its “lawful money 


reserve" on deposit in New York city, 


and so reported them in its returns to 





*See Bell v. Hanover Nat. Bank, U. S. Cir. Ct. S. D. 
N. Y. Sept 30, 1893, where the First National Bank of 
Red Cloud, Neb. pledged its deposit palance as col- 
lateral to secure the payment of loans by the Hano- 
ver Bank. It was held that neither the subsequert 
insolvency of the Red Cloud Bank nor the appoint- 
ment of the receiver, destroyed the lien of the Hano- 
ver Bank, nor its right to dispose of the pledge to 
satisfy the debt thus secured; and that the retention 
of the balance standing to tne credit of the Bank of 
Red Cloud on the day of its failure, was not a trans- 
fer of deposit within the meaning of Sec. 5242 Rev. St., 


U.S. which apparently contemplates a transfer by 
the insolvent bank. 
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the comptroller of the currency, and in 
the published reports to the public, not— 
withstanding they were tied up by the 
agreement, and not immediately avail— 
able cash, as contemplated by the act, 
By reason of this, the receiver sought to 
upset the agreement of lien, and recover 
the deposit, contending that such an 
agreement was a fraud upon the bank— 
ing act, contrary to public policy, and 
therefore The court, 
refuses to connect the Tradesmen’s bank 


void, however, 
with the fraud, or declare the agreement 
void, It says: 

‘‘Such action by the Spring Garden 
bank, subsequent to th: making of the 
contract and the discount of the notes, 
in no way affected the legality of that 
contract. It was not unlawful or con- 
trary to public policy for it to agree 
with defendant that the latter 


credit it with the proceeds of the dis- 


should 


counts, but should not be required to 
pay them over, except as the discounted 
paper might itself be paid. That it af- 
terwards took advantage of the trans- 
action to represent to the comptroller of 
the currency and the public that a de 
posit not immediately available to it 
Was an actual cash reserve, wasa fraud; 
but the Tradesmen’s bank was no party 
to such fraud, and the rights which it ac- 
quired under its contract with the Spring 
Garden bank are iv no way impaired by 
the latter's subsequent dishonesty.’ 

The conclusion reached by the court 
illustrates the effectiveness of agree- 
ments pledging balances on deposit as 
security for unmatured rediscounts, It 
says: ‘‘At the time of the failure, there- 
fore, the Spring Garden bank was not 
entitled to demand pavment of the $88,- 
592,36, or any part thereof, in advance 
of the maturity of the discounted notes, 
and the receiver stands ir no better po- 
sition.” 
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Contract Pledging Collaterals or 
Property. 


Term “property’' in contract includes deposit bal- 
ance, and entitles bank to hold as security, on failure 
of depositor. 


The method of security adopted by 
the Continental National Bank may 
next be noticed. On May 8, 1891, the 
date of the failure of the Spring Garden 
bank, it had a deposit balance to its 
credit on the books of the Continental 
bank of $6,537.87, for the recovery of 
which the receiver brought action. On 
that day (May 8, 1891) the Continental 
bank held sundry notes, formerly the 
property of the Spring Garden bank, 
azgregating $21,900, which it had there- 
tofore discounted, and the proceeds of 
which had the credit of the 
Spring Garden bank in its deposit ac 


gone to 
count, Upon learning of the failure the 
Continental bank transferred the balance 
to the credit of the Spring Garden on 
the deposit account, to its credit on the 
collateral these dis- 


account, in which 


counted or rediscounted notes stood 
charged, claiming the right to hold said 
balance as against the liability of the 
Spring Garden upon the notes, none of 
which had then matured, 


the 


Following is 
entered into 
between the two banks, when the notes 


contract which was 


were discounted: 


New York, March 24, 1891. 

‘For value received, we hereby guaranty to 
the Continental National Bank the payment of 
the obligations named below, with the same ef- 
fectas if indorsed by us; and the same, to- 
gether with all costs, may be charged to our 
accountif not paid when due,—demand, pro- 
testand notice waived. And we agree that all 
collaterals or property belonging to said loans 
or indebtedness, or any which may at any time 
be held by or in possession of said bank, may 
at all times be treated as collateral to all our 
loans or indebtedness or liability to said bank, 
with power to sell the same at any broker's 
board, or at public or private sale, at the option 
of said bank, with or without notice paying all 
such indebtedness and returning any surplus. 
This agreement to be continuing, and to bind 
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our heirs, 


executors, administrators and as- 
signs. 


[Here follows a list of the notes. | 
‘*The Spring Garden Bank of Philadelphia, 


[Signed] 
Francis W. Kennedy, Pt.” 


This contract, it will be noticed, con- 
sists (1) of an individual guaranty of the 
discounted notes and (2) a pledge of 
collaterals and property. Besides the 
specific collaterals and property belong- 
ing to the said loans and indebtedness, 
the Spring Garden Bank pledges any 
collaterals or property of its own which 
may at any time beheld by or in the pos- 
session of the Continental bank, stipulat- 
ing that the same ‘* may at all times be 
treated as collateral to all [its] loans or 
indebtedness or liability to said bank.” 

This contract is declared effective to 
enable the Continental bank to hold the 
balance on deposit as security. The 
court says :— 

‘‘Any balance to the credit of the 
Spring Garden bank on its deposit ac— 
count with the Continental bank was 
certainly ‘property’ of the former bank. 
and as such was on May 8, 1891, when 
that bank failed, pledged as collateral 
for any liability by reason of the non- 
payment of the discounted notes then or 
at maturity. No reason is shown, or 
even suggested, why it was not within 
the power of the Spring Garden bank 
thus to pledge its deposit balances. 
The contract plainly so pledges them, 
and the appointment of the receiver in 
no way changes the situation. He takes 
the property incumbered with all the 
liens placed upon it before failure. Itis 
only the surplus of the deposit balance, if 
any be left, after the liens on it are dis— 
charged, that he is entitled to receive 
from the Continental bank. And, as 
the evidence shows that the amount of 
such liens exceeded the amount of the 
balance thus pledged, plaintiff in error 
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is entitled to recover no part of the de- 
posit balance,”’ 


Retention of Deposit Balance on 
Cround of Fraud. 


In the case of the Zradesmen's and the 
Continental, it has been seen, the bal- 
ances on deposit were, at the time of the 
failure of the Spring Garden, eifectively 
held as security by virtue of express 
agreements, so pledging them. In the 
the United States National 


however, 


case of 
Bank, 
agreement. 


there was no_ such 


The facts were as follows, 
Deposit balance with United States National 

on da‘e of Spring Garden’s failure, May 
Being result of discount made March 2 

of notes amounting t 


None of wh had matured on date of fa 


ure, but thereto and 
trial, the [ 
these notes aa 
The remainder | 


ubsecquent pri 
subsequent I 


J}, S. National had 


apparel! 


The receiver sought to recover the de 


posit balance of $2,530.26, and the bank 


on the other hand claimed to hold and 


apply it, together with the $17,772.35 
coilected, upon the Spring Garden's in- 


debtedness for money loaned, and asked 


judgment for the balance due, alleging 
that the discount was induced by fraud. 
The evidence showed not only that the 
Spring Garden bank was insolvent for 
before it closed its 


five or six years 


doors, but at the time the discount was 


obtained its capital and surplus were all 


gone, and possibly 25 per cent. of its 
deposit: this condition of affairs having 
been brought about by the malversation 
of its president, Kennedy, who had 
misapplied the funds of the bank to his 
own use, and made false returns to the 
comptroller of the currency. Yet, at the 
time of obtaining the discount, the 
president stated this bank was “fin good 
condition was only temporarily 


pressed by reason of the close money 


and 
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times, and the Baring troubles coming 
on.” 

The court holds that the money ob- 
tained from the discounts, and which 
remained to the credit of the Spring 
Garden at the time of its failure, was 
obtained by fraud, and upon the prin- 
ciple of Railway Co. v. Jehnston, 133 VU. 
S. 576, the United States bank 


titled to judgment on its counterclaim 


was en- 


for the balance of the an ount loaned, 
less the money collected cn the notes, 
and the balance of deposit account, 
Set-off of Note Matured on Date of 
of Failure against Deposit Balance 
Insolvent. 


The remaining case against the Han- 
over National Bank is reported in an- 
other part of the Journal (report having 
been made previously to receipt of de- 
cisions in other cases) and it is merely 
The 


point of the decision is that where the 


noted here to complete the series. 


indebtedness of the depositor is repre- 
sented by a demand note, demand upon 
the same day as the failure makes the 
obligation matured in time to be avail- 
able as a set off against the balance to 
the credit of the depositor at the time 
of its failure. 

In none of these four cases, therefore, 
was the receiver of the Spring Garden 
National Bank successful in recovering 
deposit balances to the latter’s credit in 
New York banks at the time of the fail 
ure. In two of the cases the’ balances 
were held as security for indebtedness 
under express contracts; in a third, the 
frand of the depositor in the transac- 
tion producing the balance, deprived it 
of its right thereto; and in the last 
stated case, the bank’s indebtedness on 
the deposit was set off against the de 
positor’s indebtedness upon an obliga- 


tion, matured on the same day, and 
legally in time to be charged up against 
the deposit. 
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LIABILITY OF STOCKHOLDERS 
NEW 


the New York 
Court of Appeals in Hirschfeld v. Bopp,* 
avolving the liability of stockholders 
of the 


The late decision of 


or the debts insolvent Madison 
ware Bank, gives a legal construction 
he liability clause of 


iw ol 


the Banking 


1892 somewhat different from 


vhat had, up to the time of the decision, 


. the popular 


supposition of its 


aning and effect. It will aid a proper 


erstanding of that decision if we 


tly review the course of legislation 
n the state of New York, imposing lia- 


ui es for debts 


upon stockholders in 


» first creation of a statutory lia- 


was by the constitution of 


Before. that time, there had been 


lerable losses to note-holders from 


ailures of banks, 


By the constitu- 


t 
that 


year, therefore, a provision 


made+ giving the bill-holders of a 


preference over all other credit- 
case of insolvency, and the liab:l- 
stockholders was also provided 

ollowing section of Article 8. 


yurs). 


w 
idividually 
es] tive share or 
iation 
ontracted 


I 
rrporation or assoc 
tiesofevery kind 
fanuary 1 


ie liability thus imposed related 


ily to stockhoiders 1n banks that issued 


Se 


tion 7 remained law until January 1, 1895, 
en it was superseded by the new constitution 
h re-enacts Section 7, omitting that portion 
1ave italicized. The section (8) giving a 
ference to bill-holders is re-enacted in the 
me language as in the constitution of 1846. 


IN BANKS IN THE STATE OF 


YORK. 


paper to circuiate as money, and the 
postponement of the time when the lia- 
bility accrued to January 1, 1850 was to 
give the bank upward of three years in 
which to call in their issues, if they saw 
fit to do so, and thus relieve their stock- 
holders from personal liability. 

On April 5, 1849, an act was passed to 
give effect to this provision of the con- 


stitution, Section I provided 


Sec 1. “Whenever default shall be made in the pay- 
ment of any debt or liability, contracted after the first 
day of January 1850 by any corporation or joint stock 
association for banking purposes, issuing bank notes 
or any n - credits to circulate as money, 
afte e ist day of January 1850, the stockholders of 
such corporation or association shall be individually 
responsible, equally and ratably, such responsibility 
to be enforced as hereinafter provided, and innoother 
manner, for the amount of such debt or liability, with 
interest, to the extent of their respective shares of 
stock in any such corporation or association as herein 
after provided.’ 


This act laid down a detailed method 


for enforcement of liability of stock- 


holders in banks of issue, through the 


receiver, It was held to apply to all 


banks, as well those organized before, 


as after, 1846, provided the right to 


amend charter was reserved. The ex 
treme limit of liability, in addition to 
loss of capital paid in, was the contri- 
bution of an amount equal to the amount 
held by the stockholder. 


Stockholders, however, could not be re- 


of shares 


sorted to primarily, but only after all 
assets readily convertible into cash had 
been converted and distributed to cred- 
itors. The legislation, furthermore, as 
was judicially stated as well as popular- 
ly supposed, was limited to stockholders 
in those banks who actually issued paper 
to circulate as money; stockholders of 
state banks not issuing circulation, were 
declared not liable for the debts of the 
institution. 
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The Act of 1849 was incorporated in 
and superseded by the Banking Law of 
1882, which contained substantially the 
same provisions as to liability of stock- 
holders and method of enforcement. 
Section 125 of the Banking Law of 1882 
supplanted section 1 of the Act of 1849, 
the language being identical with sec. 
1 above quoted, with the single excep- 
tion that the words ‘‘after the first day of 
January, 1850,”" twice occurring, are 
omitted from section 125. 

Then came the Banking Law of 1892. 
Section 52 declaring individual liability 
of stockholders, provides: 

“Except as prescribed in the stock corporation law, 
the stockholders of every such (banking) corporation 
shall be individually responsible, equally and ratably, 
and not one for another, for all contracts, debts and 
amount of their stock therein at the pat value thereot 
—— tothe amount invested in such shares.” 

The main features of change to be 
noted about this legislation of 1892 are 
these: (1) The stockholders of every 
banking corporation are declared liable: 
up to 1892 the liability had been declared 
as to stockholders in corporations ‘‘for 
banking purposes, issuing bank notes or 
any kind of paper credits to circulate as 
money.” (2) Up to 1892, a detailed 
method of enforcement through receiv- 
ers had been prescribed by statute; these 
provisions are omitted from the new 
legislation, (3) The new section de- 
claring liability is linked to the stock 
corporation law by the words ‘* except 


as prescribed in the stock corporation 
law, ’’§ 


$The pertinent sections of the stock corpora- 
tion law are 54 and 55. Section 54 imposes a 
liability upon stockholders to the amount of 
their shares, until the capital is fully paid; also 
imposes a personal liability on stockholders for 
debts owing laborers and servants. Section 55 
postpones the liability until after execution on 
a judgment against the corporation is returned 
unsatisfied, and limits it to debts payable in 
two years after contracted, and to cases where 
action is brought against the corporation within 
two years after debt due; and limits the period 
of liability of the stockholder to two years after 
he ceases to be such, 
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It is under this section 52 of the 
Banking Law of 1892 that the present 
decision of the court of appeals is ren- 
dered, defining the nature and con- 
ditions of the liability of stockholders in 
banks. Briefly reviewing that decision: 
The action was by a creditor against 
the stockholders and receivers of the 
failed Madison Square Bank to enforce 
the statutory liability in behalf of him- 
self and other creditors, for an adjust- 
ment of the claims of the respective 
creditors, and for payment of the fund 
received, to the receivers, for equitable 


distribution. The court holds such an 


action maintainable, upon the proper 


facts being shown, An outline of the 


decision is as follows: 


The liability of the stockholders rests 
exclusively upon the act of 1892. 

Section 52 does not purport to impose 
an absolute and unconditional liability 
The same principie prevails as under 
the acts of 1849 and 1882 that the assets 
shall be first applied and a deficiency be 
ascertained, before the liability of stock 
holders can be enforced. 

The system of enforcing through the 
receiver, however, was not re-enacted in 
1892; it is open to any creditor who is 
qualified under the _ prescribed 
ditions, 

Section 52 of the Banking Law is lim- 
ited by section 55 of the stock corpora 
tion law (not by section 54) and a cred- 
itor seeking to charge a stockholder 
under the statute, must allege and prove 
all the facts required by that section 
upon which the liability depends. In 
short, he must show that the debt was 
payable within two years from the time 
when contracted; that suit was brought 
against the bank within two years after 
it became due, the recovery of judgment 
and return of execution unsatisfied, or 
in the alternative, facts (such as insoiv- 
ency and receivership) which excuse the 
bringing of suit and the recovery of 
judgment. In case of insolvency and 
receivership, an action in equity brought 
in behalf of all the creditors against the 


con 
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stockholders to enforce their liability, in 
which the receiver is joined as defend- 
ant, is declared to be the just and reas- 
onable method of ascertaining and 
having finally determined their respect- 
ive liabilities, 

It is further held that the act of 1892 
does not change the essential character 
of the liability of stockholders in banks 
from what it was under the stat- 
utes of 1849 and 1882; under both acts, 
stockholders are liable to the same ex- 
tent; the change is in the method of en- 
forcement, not in the imposition of a 
new liability; hence a claim that it must 
be shown that the defendants became 
stockholders subsequent to the passage 
of the act of 1892, on the ground that if 
they became stockholders before that 
time the act imposing liabilities would, 
as to them, be unconstitutional, is de- 
clared not sustained, 


We have endeavored to point out the 
course of legislation upon the subject of 
liability of stockholders in banks from 
its inception, and to make clear the de- 
cision now rendered construing the ex- 
isting law, pointing out the method of 
enforcing the liability, and the necessary 
facts and conditions precedent thereto. 
It may be permitted to make a few com- 
ments both upon the decision, and the 
effect of the law as it now stands. 

1, Extent of liability before 1892,—In 
answer to a claim that stockholders be- 
coming such prior to 1892, 1n a bank 
that did not issue circulation—which 
was concededly the case of the Madison 
Square Bank—could not be constitu- 
tionally charged with liability, the court 
asserts that the extent and character of 
the liability has been the same since 
1849—that only the method of enforce- 
ment was changed in 1892. In other 
words, that under and since the law of 
1849, a stockholder in a bank, not issuing 
bills, was equally liable for debts, with 
stockholders in banks of issue. This 
assertion is contrary to the language 
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and intent of sec. 7, art. 8 of the consti- 
tution of 1846, of sec. 1 of the law of 
1849 and of sec. 125 of the law of 1882, 
which in each instance specified corpor- 
ations etc. for banking purposes ‘‘issuing 
bank notes” etc, to ‘‘circulate as money.” 
It is also contrary to the uniform judi- 
cial and popular construction of this 
legislation as limiting the liability to 
stockholders of banks actually issuing 
circulation. Indeed, the court itself in 
another part or the opinion, squarely 
negatives the correctness of its own 
proposition. It makes the assertion that 
the liability of stockholders rests ex- 
clusively upon the statute of 1892, and 
that the provision of sec. 7 of art. 8 of 
the constitution has no application; for 
that liability, it says, “is limited to 
stockholders in banking corporations or 
associations ‘issuing bank notes, or any 
kind of paper credits to circulate as 
money,” which the Madison Square 
Bank did not. Yet that same limit of 
liability, generated in the constitution 
of 1846, ran through the acts of 1849 
and 1882, and constituted the law down 
to the passage of the act of 1892. 
This it will be seen, is a direct con- 
tradiction of propositions. We may 
fairly assume, therefore, that no 
such liability of stockholders in non- 
issuing banks existed prior to 1892; that 
there was no liability of stockholders in 
the Madison Square Bank down to that 
time; and that if such prior stockhold— 
ers are to be held for debts, it must be 
on the ground that such debts were con— 
tracted after 1892, in which case, we 
conceive, the liability would exist, 

2. Law Governing Liability. The lia— 
bility of stockholders in the Madison 
Square Bank is held to rest exclusively 
upon the law of 1892, because section 7 
of article 8 of the constitution imposes 
liability only in cases of banks who issue 
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bills. But this has reference to the con— 
stitution of 1846, which was superseded 
on January 1, 1895, by the new constitu— 
tion, in which, as we have seen, all that 
portion of sec. 7 which referred to issu— 
ing bills, etc., had been eliminated. As 
sec. 7 of art. 8 now stands, it provides as 
follows: 


“Sec. 7. The stockholders of every corporation and 
joint-stock association for banki' g purposes, shall be 
individually responsible to the amount of their re- 
spective share or shates of stock in any such corpora- 
tion or association, forall its debts and liabilities of 
every kind.” 

This change of phraseology raises the 
question whether the revisers did not 
intend to follow the policy of the legis— 
lation of 1892 which changed the liabil- 
ity of stockholders in banks issuing 
notes only, to stockholders in all banks, 
and to create a liability on the part of 
all stockholders, irrespective of the fact 
of note-issue, which is now a dormant 
We merely call attention to 


Its 


function. 


this point, without discussing it. 
pertinency would lie in this: The liabil- 
ity under the constitution would be ab- 
solute; the liability under the Banking 
Law of 1892 as construed by the court 
of appeals is secondary, and subject to 
the limitations set forth in the stock 


corporation law, 

Unsuitableness of Section 52 B. L, and 
Section 55 S,C. LZ. as construed.—It has 
been stated that the intention of the law 
of 1892 was to put stockholders in state 
banks on the same footing of liability as 
those in national banks,|| but whatever 


\Hon,. Willis S. Paine, in his preface to the 
Fourth Edition of ‘‘Paine’s Banking Laws,” re- 
ferring to the Act of 1892, says: ‘'The liability 
of stockholders has been made to conform to 
the provisions of the national banking law, so 
that stockholders of all banks become. ratably 
responsible for the debts of the corporation ac- 
cording to the amount of stock held by’ them. 
This liability heretofore, applied only to stock- 
holders of banks issuing circulating notes;butas 
‘state banks had ceased toissue notes there was 
practically no liability. The stockholders are 
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the intention, the law as now construed, 
defeats that object. Section 52 B. L, 
imposing liability upon banks, is coupled 
to section 55 S. C. L. limiting liability 
of stockholders in corporations general- 
ly—a union of two things of entirely 
unlike kind, 

An examination of the limitations of 
section 55 show them to be of such a 
nature as to be hardly applicable to the 
indebtedness of banking corporations, 
Rarely, if ever, will there be found a 
depositor or other creditor of a bank 
whose claim was not payable within two 
years from time of contracting; or 
circumstances whereunder a creditor 
would wait for over two years before at- 
tempting collection froma bank of a 
matured obligation, Hence, the neces- 
sity of proving these facts would seem 
superfluous. Then the omission of pro- 
vision for enforcement through a receiv- 
er, opens the way for simultaneous 
separate suits by a thousand different 
depositors, and much consequent trou- 
ble. The law as it now stands is evi- 
dently incomplete. Sec. 52 imposing 
liability is evidently a dismembered 
part of something which was to follow, 
defining procedure for enforcement, 
but for some reason did not. The law 
as expounded by the decision of the 
court of appeals, will doubtless be 
changed by legislation conforming the 
liability to that of stockholders in na— 
tional banks, and providing a uniform 
method of procedure against stockhold- 
ers of aninsolvent bank by the receiver 
of the institution. 
also made subject to the liability imposed by 
the stock corporation law, which ceases when 
the capital stock has all been paid in, and a cer- 
tificate to that effect filed. The only continuing 
liability of the stockholder is the one first men- 
tioned.” This latter statement is based on the 
assumption that section 52 of the Banking Law 
refers to section 54 of the stock corporation law, 
which declares the liability of stockholders in 
corporations; but as we now see, the court of 
appeals holds section 52 to refer to section 55; 
which limits the liability. Mr. Paine also men- 
tions the cmission of the provisions as to en- 
forcing liability trom the law of 1892, but says 
they are to be enacted into a separate law of 


procedure, known as the ‘‘Receivers’ Law.” 
This has not yet been done. 
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LEGAL DECISIONS. 


BANKING LAW. 


qas department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 


rectors. The experiences they disclose are likewise worthy the careful attention and study of the merhants 
the depositor, and the bank student seeking advancement. Further information regarding any case published 


herein, will be furnished on application. 


LIABILITY OF STOCKHOLDERS IN BANKS UNDER THE NEW YORK 
BANKING ACT OF 1892. 

SECTION 52 OF THE BANKING Law oF 1892 IMPOSING INDIVIDUAL LIABILITY OF STOCK- 
HOLDER’S, IS LIMITED BY SECTION §5 OF THE STOCK CoRPORATION LAW; AND THE 
LIABILITY IMPOSED BY SECTION 52 IS THEREFORE A SECONDARY, NOT A PRIMARY 
OBLIGATION, WITH THE CONDITIONS PRECEDENT TO RECOURSE UPON STOCKHOLDERS 


BY CREDITORS, IMPOSED BY SECTION 55. 


As law now stands, action against stockholders is maintainable by any qualified creditor, in behalf 
of all creditors; instead of by receiver. 


Jacob Hirschfeld, Appellant, v. John Bopp, et al; Frederick Kursheedt et al., im- 


pleaded, etc. 


Appeal from judgment of general 
term, first department, affirming judg- 
ment of special term. 

This action is brought by a creditor 
of the Madison Square Bank, an insolv- 
ent banking corporation organized un- 
der the banking laws of this state, now 
in the hands of a receiver, to enforce an 
alleged liability of the defendants, 
stockholders in said bank at the time of 
the appointment of the receiver, to the 
creditors of the corporation under sec- 
tion 52 of the banking law, chapter 582 
of the laws of 1892. The plaintiff sues 
in his own behalf and in behalf of all 
other creditors similarly situated. The 
defendant, Kursheedt and others de- 
murred to the complaint on the ground 
that it did not state facts sufficient to 
constitute a cause of action. The de- 
murrer was sustained at special and 
general term and from the judgment 
maintaining the demurrer this appeal is 
taken. 

The complaint alleges that the Mad- 
ison Square Bank was a domestic bank- 


Respondents, New York Court of Appeals, Feb. 26, 1895 


ing corporation, but does not allege 
when it was organized. It alleges that 
on the ist day of August, 1893, the 
people commenced an action in the su- 
preme court against the bank, for its 
dissolution on the ground, among 
others, of insolvency, and that Novem- 
ber 24, 1893, judgment was entered 
therein dissolving the corporation and 
forfeiting its corporate franchises and 
providing for the distribution of its as- 
sets among its creditors, and restraining 
its several creditors from instituting any 
action against it, and appointing re- 
ceivers with the usual powers of receiv- 
ers in such cases, and that the receivers 
had duly qualified and entered upon the 
performance of their duties. It al- 
leges that the bank issued its capital 
stock of $500,000 which was divided 
into 5,000 shares of $100 each, and that 
at the time of the commencement of the 
People’s action, and the rendition of 
the judgment therein, the defendants 
were stockholders holding respectively 
the number of shares specifically set 





134 


forth in the complaint. There is no al- 
legation as to the time when the several 
defendants became stockholders or 
whether they were stockholders at or 
prior to the enactment of the Bank- 
ing Law of 1892. It alleges that prior 
to the commencement of the People’s 
action the plaintiff had deposited with 
the bank moneys belonging to him am- 
ounting to $5,334.41, for which the bank 
was indebted to him on that day,and that 
no part of the same has been re-paid ex- 
cept the sum of $1,302 35, and that there 
is now due and owing to him from the 
bank $4,024 56,with interest from August 
10,1893, (the day of the commencement 
of the People’s action)although payment 
has been often requested of said bank. 
There is no allegation of the time when 
the deposit was made, except the alle- 
gation that ic was prior to the com- 
mencement of the People’s action, nor 
of the terms of the deposit, whether 


special or otherwise, nor of the time 
when a cause of action against the bank 


accrued. It alleges that the assets in 
the hands of the receivers are wholly in- 
adequate to pay the creditors of the 
bank in full, and that after the applica- 
tion of all the assets in the payment of 
the debts, there will remain a deficiency 
owing to creditors exceeding the sum of 
$500,000, The complaint then sets forth 
that by reason of the premises the 
stockholders (defendants) have become 
individually responsible to the plaintiff 
and the other creditors of the bank 
equally and ratably, and not one for the 
other, for all the contracts, debts and 
engagements of thc corporation to the 
extent of the amount of stock severally 
held by them at the time of the com- 
mencement of the action, at the par 
value thereof, in pursuance of the pro- 
visions of the statute in such case made 
and provided, It alleges that the re- 
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ceivers (who are joined as defendants), 
although requested by the plaintiff to 
institute an action to enforce the liability 
of the stockholders, had declined so to 
do, on the ground that the right to en- 
force such liability did not vest in them 
as receivers. The complaint demands 
judgment against the several stockhold- 
ers on the statutory liability alleged, 
and for an adjustment of the claims of 
the respective creditors. and for the 
payment of the fund received to the re- 
ceivers for equitable distribution, and 
for such other and further relief as 
should be equitable. 

Louis Marshall, for appellant. 

Joseph Fettretch, for respondents. 


Anprews, C. J. Section 52 of the 
‘‘Banking Law” of 1892, is prefaced by 
the words ‘‘Individual liability of Stock- 
holders,” and then proceeds as follows: 
‘“*“Except as prescribed in the Stock 
Corporation Law, the stockholders of 
every such (banking) corporation, shall 
be individually responsible equally and 
ratably, and not one for another, for all 
contracts, debts and engagements of 
such corporation to the extent of the 
amount of their stock therein at the par 
value thereof, in addition to the amount 
invested in such shares.” The next and 
final clause of the section defines the 
term ‘‘stockholder” as including every 
owner of stock, legal or equitable, al- 
though not standing in his own name 
on the books of thecorporation, but not 
a person who holds such stock as col- 
lateral security for the payment of a 
debt. The complaint is based on this 
statute, and no other ground of liability 
has been claimed on the argument, nor 
so far as we know is there any other 
legislation which imposes liability upon 
stockholders of banks for the debts of 
the corporation, other than the statute 
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of 1892. The liability imposed by art. 
8, sec. 7, of the constitution is limited 
to stockholders in banking corporations 
or associations, ‘‘Issuing bank notes, 
or any kind of paper credits to circulate 
as money.” It is well known that state 
banks, while invested with the power 
of banks of issue on complying with 
certain conditions, are by the operation 
of the provisions of the United States 
laws relating to national banks, practi- 
cally prohibited from the exercise of 
this power, and not only is there no 
the complaint that the 
Madison Square Bank was engaged in 
“issuing bank notes or any kind of 
paper credits to circulate as money,” 
but there can be no reasonable doubt 
that it was not so engaged. The con- 
stitutional provision has, therefore, no 
application and the liability of the stock- 
holders rests exclusively upon the stat- 
ute of 1892. 


averment in 


The 52nd section of the Banking Law 
does not purport to impose an absolute 


and unconditional liability upon the 
stockholders of state banks. The im- 
position of such a primary liability, 
without requiring creditors to first ex- 
haust their remedy against the corpora- 
tion, would bea reversal of the policy 
of prior legislation prescribing the lia- 
bility of stockholders of banks or other 
corporations. The almost uniform prac- 
tice has been to make the liability of 
stockholders for the debts of the cor- 
poration subsidiary and consequent 
upon the inability of creditors to secure 
payment of their debts from the corpor- 
ation itself. The act of 1849 (Chap. 
226) “to enforce the liability of stock- 
holders in banking corporations,” pre- 
scribed a system by which the liability 
was enforced through the receiver in 
case of the insolvency of the bank. 
There was some obscurity in the act in 
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respect to the point whether stockhold- 
ers could be compelled to respond be- 
fore the receiver had collected and ap- 
plied the assets in his hands, and the 
court in the case In re Reciprocity Bank 
(22 N. Y. 9-14) held that the stock- 
holders could not be called upon to con- 
tribute until the whole available assets 
of the bank had been collected and ap- 
plied upon the debts of the bank. This 
was regarded as the just rule in view of 
the secondary character of the liability 
of stockholders and a construction was 
given in conformity with it. The act 
of 1849 was in substance incorporated 
into the revision of the Banking Laws 
in 1882 (Chap. 409), and the same prin- 
ciple prevailed thereafter under that act 
as under the act of 1849, that the assets 
should be first applied and a deficiency 
be ascertained before the liability of 
stockholders could be enforced. The 
act of 1882 was repealed by section 216 
of the Banking Law of 1892, and the 
system which prevailed under the acts 
of 1849 and 1882 was not re-enacted. It 
is said that the revisors who reported 
the Banking Act of 1892, also reported 
a “Receiver’s Law” covering the sub- 
ject, but for some reason it was not 
adopted by the legislature. It will be 
generally found that where, by legisla- 
tion in this or other states, stockholders 
have been subjected to liability for the 
debts of corporations, after the stock 
has been fully paid in and certified, this 
liability is regarded as secondary and 
not primary, and can only be enforced 
after the remedy against the corporation 
has been exhausted. In construing sec- 
tion 52 of the Banking Law of 1892, 
this principle founded in reason and 
justice must be remembered, and very 
clear indication of a legislative intention 
to disregard it should be found, before 
reaching a conclusion that the section 
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Operates to impose upen stockholders in 
banks. a primary liability which may be 
enforced without resorting in the first 
instance to the corporation, and irre- 
spective of other limitations which have 
usually been attached as conditions pre- 
cedent to the liability of stockholders, 
The words in section 52 of the Banking 
Law, and with which the section com- 
mences, “except as prescribed in the 
Stock Corporation Law,” manifestly in- 
corporate into the section such provis- 
ions of the stock corporation law, hav- 
ing general application, which relate to 
the liabilities of stockholders in corpor- 
ations, It was justly said by the gen- 
eral term that banking corporations 
were included in the general sections of 
the stock corporation law. Section 52 
of the Banking law expressly refers to 
the stock corporation law, and the whole 
scheme of legislation relating to corpor- 
ations contained in the threeacts, ‘“‘The 


General Corporation Law,” “The Stock 
Corporation Law,” and “The Banking 
Law,” all passed on the same day, show 
that many of the general provisions in 


the ‘‘Stock Corporation Law,” are 
applicable to banking as well as to other 
corporations. Sec. 55 of the Stock Cor- 
poration Law, entitled ‘‘ Limitations of 
Stockholders’ Liability,” affixes three 
conditions to the liability of stockhold- 
ers to an action: 

1. The recovery of a judgment against 
the corporation for the debt, and the re- 
turn of an execution thereon unsatisfied 
in whole or in part. ‘ 

2. Tjhat the debt was payable within 
two yearsfrom the time it was contract- 
ed, 

_3. , That the action against the cor- 
poration for the debt is brought within 
two.years after it becomes due,. and if 
the action.is brought against the stock- 
holder after he ceased to be a stock- 
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holder, it must be brought within two 
years after that time. 

The language of the section is gener- 
al. It declares that “‘no action shall 
be brought against a stockholder for any 
debt of the corporation until,” etc. The 
section is dealing with stock corpora- 
tions, in which a banking corporation is 
included, and the limitations apply to 
the stockholders in such a corporation. 
These limitations are consistent with 
the general purpose of the prior legisla- 
tion requiring proceedings to be first 
taken to collect the debt of the primary 
debtor, although they extend to stock- 
holders in banks an exemption found 
ed upon the period of credit and the 
time of commencing the action against 
the corporation, not given by the laws 
of 1849 and 1882. Reading section 52 
of the Banking Law in the light of sec- 
tion 55 of the Stock Corporation Law, 
we think the words of section 52, ‘‘ex- 
cept as prescribed in the Stock Corpor- 
poration Law,” are to be construed as 
though the language was ‘‘Subject to 
the limitations in the Stock Corporation 
Law,the stockholders of every such cor- 
poration, shall be individually respon- 
sible,” etc. It is insisted that the words 
in section 52 refer to section 54 of Stock 
Corporation Law, and not to section 55. 
The contention is inadmissible. Section 
54 is a section imposing, and not limit- 
ing liability, and relates to stockholders 
other than banking corporations, The 
liability of stockholders in banking cor- 
porations is prescribed in section 52 of 
the Banking Act. The general policy 
of legislation in respect to the liability 
of stockholders in other. corporations 
has been to make them liable to genera: 
creditors until the whole amount of the 
capital stock of the corporation has 
been paid in, and no longer, and to 
make the liability absolute as regards 
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debts owing by the corporation to la- 
borers, servants and employees. This 
liability is declared in section 54. If 
section 54 is held to apply tostockhold- 
ers in banks, they are to a great extent 
released from the liability which since 
1849 has been imposed upon them, It 
is not reasonable to suppose that this 
could have been the intention of the leg- 
islature, and such a construction of séc- 
tion 52 is inconsistent with its broad 
language. We think the liability im- 
posed by section 52 of the Banking Law 
is limited by section 55 of the Stock 
Corporation Law. 

A creditor seeking to charge a stock— 
holder under the statute is bound to 
allege, and on the trial to prove, all the 
facts upon which the liability depends. 
He must aver the: performance of con- 
ditions precedent; or set forth facts 
which in law excuse their performance. 
{Cuykendall v. Corning, 88 N, Y., 130, 
137). The complaint neither avers that 
any judgment has been _ recovered 
against the corporation for the debts 
owing to the plaintiff, nor that any 
action has been’ brought thereupon 
against it, and there is no averment as 
to the time when the debts owing by 
the bank were contracted, nor that théy 
were payable within two years from that 
time. Im respect to the objection that 
the complaint does not show that the 
precedent condition that jiidgment be 
first obtainéd against the corporation 
for the debt and execution issued and 
returned unsatisfied, it is claimed in be- 
half of the plaintiff that its performance 
was excused by the judgment in the 
People’s action, dissolving the corpora- 
tion and restraining creditors from suing. 
On the other side it is indicated that 
the liability of-stockholders being pure- 
ly statutory, performance is a-necessary 
condition, without which nd attion can 


137 


be maintained, and that no disability to 
sue the corporation, whether arising 
from the act of the law, or from any 
other cause, can excuse its perform- 
ance. The question was argued in this 
court in the case of Shelliagton v, Hol- 
land (53 N. Y. 375)which was an action 
against a stockholder in a manufactur- 
ing corporation organized under the 
general act of 1848, brought by a cred- 
itor to enforce the liability imposed by 
that act. The statute in question in 
that case required that a suit should be 
first brought against the corporation to 
recover the debt, and execution return- 
ed unsatisfied.. Hand v. Draper, 89 N. 
Y. 335. Im Shellington v. Holland the 
plaintiff. relied upon the fact’that by 
force of the Bankrupt Law of the United 
States the prosecution of an action 
against the corporation was prevented 
and the performance of the condition 
became legally impossible. The plain- 
tiff prevailed in this contention, and al- 
though it appeared that the defendant 
had by his own act procured the adjudi- 
cation in bankruptcy, Judge Allen was 
of opinion that, irrespective of this fact, 
performance of the condition was ex- 
cused whenever by the intervention of 
the law its performance becomes impos- 
sible. The same learned judge reassert- 
ed this view in Kincaid v. Dwinelle (59 
N.Y. 548), although not essential in 
the decision rendered. Jn Hardman v. 
Sage (124 N. Y. 26-32) the question was 
considered, and Follett, C, J:, expressed 
an opinion in accordance ‘with the view 
of Judge Allen, but the case was decided 
against the plaintiff on another ground. 
But in the case of Hunting v. Plun,re- 
cently decided in this court (144 N. Y: 
511), the question was necessarily in- 
volved and expressly ‘decided, and it 
was held-that a judgment sequeéstrating 
the property: of a corporation and ap: 
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pointing a receiver, accompanied by an 
injunction restraining creditors from 
suing the corporation, excused a cred- 
itor in a suit brought against a stock- 
holder from the performance of the pre- 
cedent condition that suit should first be 
brought against the corporation and an 
execution returned unsatisfied. The 
decision in Hunting v. Plun puts at rest 
the question. If it was necessary to find 
reasons supporting this decision, they 
are obvious. The liability imposed upon 
stockholders, although varying in ex- 
tent, under various statutes (the liability 
in case of one corporation being more 
Stringent than in others), isimposed for 
the benefit of creditors. This security 
would be of little practical value under 
the opposite doctrine. The insolvency 


of a corporation and the appointment of 
a receiver, accompanied by a restraint 
upon creditors, are facts which in most 
cases become known to creditors only 


when the final act is consummated and 
a receiver has been appointed. The sit- 
uation which makesa resort to the lia- 
bility of the stockholders essential to 
the creditor, would become known to 
him in most cases when it is too late to 
enforce it if it should be held that a 
disability imposed by law does not ex- 
cuse the bringing of a suit against the 
corporation, 

Moreover, in many cases the debt may 
not be due, so that an action could not 
be brought by the creditor against the 
corporation prior to the insolvency and 
the falling of the bar which makes the 
bringing of an action legally impossible. 
The object of the provision requiring 
the creditor to exhaust his remedy in the 
first instance by judgment and execu- 
tion against the corporation, is to pro- 
tect the stockholder against being called 
upon until an effort to collect of the 
principal debtor is shown by legal pro- 
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ceedings to be unavailing. But when 
insolvency has been judicially declared, 
and the whole assets of the corporation 
are in the custody of the law for equal 
distribution among creditors, an action 
in equity brought in behalf of all the 
creditors against the stockholders to en- 
force their liability, in which the receiv- 
er is joined as defendant, would seem to 
be a just and reasonable method of as- 
certaining and having finally determined 
their respective liabilities. The who'e 
matter is before the court and it can 
mould its decree according to the equity 
of the case. We are of opinion, there- 
fore, that under proper allegations in 
the complaint setting forth the grounds. 
of excuse, the fact that no suit had been 
brought against the corporation would 
not be an insuperable difficulty in the way 
of the plaintiff. The complaint alleges 
nothing in terms as an excuse for the 
non- performance of this condition. It 
does not state whether a suit had been 
brought or judgment recovered, The 
fact that the debt had become due be- 
fore the People’s action was commenced, 
and that suit might have been brought 
upon it before that time, would not we 
conceive prevent the plaintiff from in- 
terposing the insolvency proceedings 
and judgment dissolving the corpora— 
tion as an excuse for the non—perform— 
ance of the condition, provided the 
right to sue continued and existed when 
the decree of dissolution was entered. 
The complaint does allege the condition 
and terms of the decree in the People's 
suit, but the situation of the plaintiff's 
claim before or at the time of the decree 
is left to vague inference. The com- 
plaint should have stated when the 
plaintifi’s debt was contracted, whether 
it was presently due, or, if credit was 
given, the time of the credit, and why 
the bringing of a suit against the cor— 
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poration was prevented. In short, it 
should have stated facts showing that 
the debt was payable within two years 
from the time it was contracted; that 
suit thereon against the corporation was 
brought within two years atter it became 
due, and that judgment had been re- 
covered therein and execution thereon 
returned unsatisfied, or in the alterna— 
tive the facts which excused the bringing 
of such suit and the recovery of a judg- 
ment. The demurrer was, we think, 
well taken for the omission to aver in 
the complaint these e-sential facts. 

The additional claim is made that it 
should have been shown by the com- 
plaint that the defendants became stock- 
holders in the corporation subsequent 
to the passage of the act of 1892, on 
the ground that if they became stock- 
holders prior to that time, the act 
imposing liabilities would, as to them, 
be unconstitutional. (See Comm. v, 
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Cochituate Bank, 3 Allen, 42; Wheeler 
v. Frontier Bank, 23 Pa. 303; in re Bank, 
21 N. Y. 21-23; 2 Morawitz on Cor., §§ 
1078, 1099.) It is a sufficient answer 
that the statute of 1892, while it chang- 
ed in some respects the method of en- 
forcing the liability of stockholders in 
banks, did not change its essential 
character from what it was under the 
statutes of 1849 and 1882. The statute 
of 1882 remained in force until 1892, 
and was repealed by the same act which 
embodied the liability contained in sec- 
tion 52 of the Banking Law. Under 
both acts stockholders are liable to the 
same extent, and a change in the meth- 
ods in enforcing it is not the imposition 
of a new liability. 

Upon the grounds stated the judg- 
ment of the court below should be af- 
firmed, with leave to the plaintiff to 
amend on payment of costs in all courts. 

All concur. Judgment affirmed. 


TAXATION OF CAPITAL OF NON-RESIDENTS INVESTED IN BUSI- 
NESS IN NEW YORK. 


Non Resident Special Partner of New York Firm, Not Entitled, on Assessment of Capital Invested, 
to Deduction for Debts Owing by Firm. 


People, ex rel Sarah J. Bird, Appellant, v. Tax Commissioners of the City of New York, 
Respondent, New York Court of Appeals, March 1895. 


This is an appeal by the relator from 
an order of the general term of the first 
department affirming an order of the 
special term quashing a writ of certior- 
ari issued to review an assessment made 


against relator for the year 1893. It ap- 
pears that the relator is a non-resident of 
this state,and has no property within its 
jurisdiction except the sum of $30,000, 
which she contributed to the firm of 
Boyd, Sutton & Co., asa special part- 
ner, under the special partnership act 


of this state. On the 9th day of Janu- 
ary, 1893, the day fixed by law for mak- 
ing assessments in New York city, the 
condition of the firm of Boyd, Sutton & 
Co. was as follows: 


$130,782 00 
11,493 00 
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Ac the same time the said firm was in- 
debted as follows: 


For imported goods 
For domestic goods 
For borrowed money 


$133,633 
11,103 


31215 
—— $176,951 00 


Leaving its net assets $105,673 00 


The relator urges that after deduct- 
ing the amount of imported goods in 
original packages, there was but $151,- 
842 of taxable property belonging to 
the firm, while its debts amounted to 
$176,951, and she claims that these facts 
show there was nothing upon which to 
base an assessment against any.member 
of the firm. 

By section 1 of chapter 37 of the laws 
of 1855 it is enacted as follows: 

‘* All persons and associations doing business 
in the state of New York as merchants, bankers 
or otherwise, either as principals or partners, 
whether special or otherwise, and not residents 
of this state, shall be assessed and taxed on all 
sums invested in any manner in said business 
the same as if they were residents of the state, 
and said taxes shall be collected from the prop- 


erty of the firms, persons or associations to 
which they severally belong,” 


By subdivision 4 of section 9 of the 
Revised Statutes, (1 Rev. St. 390, 391), 
as amended by section 1 of chapter 202 
of the laws of 1892, provision is made 
for deducting just debts owing by the 
party assessed from the taxable person- 
al property owned by him, 


“‘but no deduction shall be made or allowed for 
or on account of any debt or liability contracted 
or incurred in the purchase of non-taxable 
property or securities owned by him or held for 
his benefit,” etc. 


The relator says that the defendants 
refused her application to deduct from 
her assessment. any portion of the am- 
ount owed by the firm for imported 
goods ($133,633) under the authority of 
the above-quoted amendment to the 
Revised Statutes. Sheadmits that such 
act is authority for the defendant’s re- 
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fusal, if constitutional, but she denies 
its validity as to that portion which de- 
clares that no debt contracted in the 
purchase of non-taxable property shall 
be deducted in making assessments, and 
she alleges that under subdivision 3 of 
section 8 of article 1 of the federal con- 
stitution, which gives power to Congress 
to 


“regulate commerce with foreign nations and 
among the several states and with the Indian 
tribes,” 

and also under subdivision 2 of section 
10 of the:same article, which provides 
that 

‘* no state shall without the consent of the Con- 
gress lay any imposts or duties on any imports 
or exports save what may be absolutely neces- 
sary for executing its inspection laws,” 

such act of the legislature of this state 
is void either as a regulation of com- 
merce or as laying imposts or duties on 
imports. The defendants, while assert- 
ing the statute to be valid, at the same 
time claim that relator cannot deduct 
indebtedness at any place other than 
her residence in New Jersey, and cite 
People ex rel. Thurber-Whyland Co. v. 
Barker (141 N. Y. 118) as authority for 
their contention. 

We do not think that the validity of 
the act in the matters alluded to is nec- 
essarily involved in the decision of this 
case, and we decide it without reference 
to that question. Under the act of 
1855 provision is made for the assess- 
ment of all persons doing business in 
this state, who are non-residents thereof, 
either as principals or partners, whether 
special or otherwise, and the assessment 
and taxation of such non-residents are 
to be on all sums invested in any man- 
ner in businéss as stated in the act, the 
same as if they were residents of the 
state. The reason for the enactment of 
this statute and its proper construction 
have been alluded to in cases decided 
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by this court. (See Hoyt v. Commrs. 
of Taxes, 23 N. Y. 244: People ex rel. 
Thurber-Whyland_Co. v. Barker, 141 id. 
118; People ex rel. Bay State Shoe, etc. 
Co. v. McLean, 80 id. 254.) As a non- 
resident is to be assessed under the act 
the same as if he were a resident of the 
state, we find upon looking at the man- 
ner in which assessments against a resi— 
dent are to be made (1 Rev. St. above 
referred to), that the assessors. are to 
prepare an assessment roll, in which 
they shall set down in four separate col- 
umns, and according to the best inform- 
ation in their power; In the first, second 
and third columns, various matter not 
herein mentioned, ‘‘4. In the fourth 
column, the full value of all the taxable 
personal property owned by such per- 
son after deducting the just debts owing 
by him,”’ etc, 

The relator in this case is a special 
partner of the firm above mentioned. 
She deposited with the general partners 
in that business the sum of $30,000 in 
cash, and, under the provisions of the 
special partnership act, she is not per- 
sonally liable for any of the debts of 
such partnership, So far as she is con- 
cerned she risked $30,000.0f her prop- 
erty by investing it as special partner in 
that firm, but so long as she complies 
with the provisions of the statute, and 
remains a special partner, she is person- 
ally liable for no debts of the firm. No 
debts of the partnership could be col- 
lected from her individually, because 
she is not liable for and does not owe 
any such debts, and as she is not liable 
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for and does not owe any portion of 
them, the statute does not provide that 
she may deduct from the amount of 
money which she has invested in the 
partnership any portion of the debts of 
the partnership. The debts to be de- 
ducted are the just debts of the individ- 
ual who is to be assessed, and how can 
it be said that she owes any debts when 
by the very terms of the special partner- 
ship act, she is not liable for them in 
any event so long as she complies with 
the provisions of that act and does not 
become a general partner? If the facts 
showed that the firm was insolvent, 
and so the fund contributed by the re- 
lator had been lost in the business ven- 
tures of the firm, such a condition would 
show that the relator no longer had the 
fund which she originally invested with 
the firm, and so she would not be a fit 
subject for assessment. Here, however 
the firm has assets largely above its in- 
debtedness and more than the $30,000 
originally invested by the relator, and 
it therefore appears that her contribu- 
tion is intact. The fact that the firm 
owes debts for the purchase of non- 
taxable property is, in such case, imma- 
terial.- She owes nothing. 

Without deciding the constitutional 
question which has been presented to 
us, we hold that the relator was not en— 
titled to deductany portion of the in— 
debtedness of the firm, because she did 
not owe any portion thereof. We decide 
nothing else. For these reasons the 
order of the court below should be af-— 
firmed, with costs. 
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PAYMENT OF CHECKS ON FORGED INDORSEMENTS OF PAYEE'’S 
SIGNATURE. 

PAYING BANK CANNOT CHARGE DEPOSITOR, BUT HAS RECOURSE UPON BANK TO WHOM 
CHECKS PAID, 


Unreasonable delay of depositor in notifying bank after discovery, does not charge him with loss, 
unless paying bank damaged; nor preclude the opening and correction of 
the periodical statement of account. 
Harlem Co-Operative Building & Loan Assn. v. Mercantile Trust Co., Court of Com- 
mon Pleas. N. Y, City and County, General Term, January 7, 1895. 


1. A bank paying checks on forged indorsements of the payee’s signature, cannot charge the payments to 


its depositor, an 


the latter’s delay in giving notice of the forgeries, after their discovery, beyond a reasonable 


time, will not make the depositor chargeable in the absence of proof of damage to the bank thereby. 5 
2. A bank receiving papeeent of the checks, gua’ antees the forged indorsements by force of its own indorse- 


ment, and the remedy o 


the paying bank lies against it. 


Failure of a depositor to early discover forxeries of the indorsements of payee’s signature, does not pre- 


clude the opening of the accounts periodically stated by the bank. 


It is the duty of the bank to ascertain the 


genuineness of the pavee’s indorsement, and the depositor has the right to assume that — has been deter- 


mined by the bank. 
returned checks. 


Appeal from judgment on report of 
referee. 

Action by the Harlem Co-operative 
Building and Loan Association against 
the Mercantile Trust Company. There 
was a judgment in favor of plaintiff,and 
defendant appeals. Affirmed. 

Argued before Day, C. J. and Bis- 
CHOFF and Pryor, JJ. 

James L. Bishop, for appellant. 

Abner C. Thomas, for respondent. 


BiscuorFr, J —This action was brought 
to recover $3,137.18, the amount repre- 
sented by five checks drawn by the 
plaintiff to the order of certain parties 
against its banking account with the de- 
fendant, and paid by the latter on such 
account, it being claimed that the in- 
dorsements of the payees designated 
were forgeries. The checks were drawn 
at the instance of plaintiff's secretary, 
one Beardsley, for payment to members 
of the association of moneys which, ac— 
cording to the purport of withdrawai 
notices presented by this individual to 
the plaintiff’s directors, were called for 
by these members upon their accounts 
with the plaintiff. As a matter of fact, 


The law does not make it the duty of a depositor to examine the in 


orsements of payees on 


the signatures affixed to the withdrawal 
notices were forged by Beardsley; and 
having obtained the checks for delivery 
to the respective payees, he forged their 
indorsements and placed the checks to 
his individual credit in the Shoe & 
Leather Bank of this city, by which 
bank they were accepted, and to which, 
upon its indorsement, the amounts 
called for were paid by defendant, and 
charged against plaintiff's account, 

It was claimed, and the referee in fact 
found, that the plaintiff had delayed 
giving notice of these forgeries to the 
defendant, after their discovery, beyond 
a reasonable time; but no proof of dam- 
age resulting from such failure was ad- 
duced on behalf of the defendant, and 
the referee therefore determined this 
point in favor of the plaintiff upon the 
authority of Third Nat, Bank v. Mer- 
chants’ Nat, Bank, 76 Hun, 475, where 
it was held that such a defense proceeds 
upon the theory of an estoppel, and that 
damage to the defendant must be shown 
in order that it may prevail. The case 
cited was properly followed by the ref- 
eree in determining this question as to 
the effect of the plaintiff's delay upon 
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the matters in suit, It is true that in 
other states the courts have held that a 
change of circumstances, and resulting 
damage to the bank’s interests, will be 
presumed where the depositor has un- 
reasonably delayed giving notice to the 
bank of adiscovered forgery; but such 
arule has not as yet been adopted by 
our courts, and, at all events, its appli- 
cation could hardly be well called for in 
this case. Asa matter of fact, this de- 
fendant cannot be said to have been 
damaged in any way by the delay noted. 
The forged indorsements were guaran- 
tied by the Shoe & Leather Bank, by 
the force of the latter’s indorsement 
{White v. Bank, 64 N. Y. 320; Turnbull 


v. Bowyer, 40 N. Y. 456); and it is 


against that institution that the defend- 
ant's remedy lies,not against the forger, 


whose escape the plaintiff's failure to 
give prompt notice of the forgeries, may 
have possibly facilitated. The referee 
has found that the Shoe & Leather 
Bank is ‘fa banking corporation of good 
credit and repute;” and it does not ap- 
peer that the plaintiff's delay in giving 
notice of these forgeries has injured that 
credit and repute, or affected the de- 
fendant’s recourse as against such bank 
in any way. 

It is further claimed that the plaintiff 
was negligent in issuing checks payable 
to its members upon forged applications 
the means of verifying the signatures 
affixed thereto being at hand; but we 
can find no force in the contention. As 
between these parties, the circumstances 
leading to the issuing of the checks can 
not affect the plaintiff's right that the 
moneys held by the defendant upon its 
account should be paid out only upon 
its orders, and to the payees named 
therein or to their order. This is nota 
case where the doctrine of contributory 
negligence finds any application in the 
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aspect considered, and it certainly can- 
not be said that the defendant was atall 
misled or injured by the plaintiff's hav— 
ing issued these checks under the 
circumstances noted. Whatever the 
methods leading to their preparation, 
the outward form of these checks, their 
validity, and the duties of defendant 
with respect to them, were alike un- 
changed. 

Nor are we to hold that the plaintiff's 
failure to earlier discover the fact that 
the indorsements of the payees’ names 
were forged precluded the opening of 
the accounts periodically stated, It is 
the duty of the bank to ascertain whether 
or not the signature of the depositor or 
the indorsement of the designated payee 
upon a check is genuine, and the depos— 
itor has the right to assume that the 
question has been determined by the 
bank when the check is returned to him 
as evidence of a payment made by his 
direction. Shipman v. Bank, 126N., Y. 
328; Wachsman v. Bank, 8 Misc. Rep 
280, 28 N. Y, Supp. 711; Frank v. Bank, 
84 N. Y. 209; Weisser v. Denison, 10 N. 
Y. 68. In this case the plaintiff's treas— 
urer examined the return checks as re- 
ceived from the defendant, with regard 
to their dates and amounts; and while 
the signatures of the payees, as indorsed 
thereon, might have been verified by 
reference to the records of the associa— 
tion, such verification would appear to 
be an act in excess of the duty owing 
from the plaintiff to the defendant, 
Cases supra. True, in Frank v. Bank, 
the court say that a depositor might be 
held toa duty of making some examin- 
ation of his returned checks for the 
purpose of detecting forgeries of his 
own signature; yet in that case it was 
further held that, in order to precludea 
recovery by reason of a failure to make 
such an examination, an injury resulting 
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to the bank would be a necessary ele- 
ment in the consideration, The cases 
do not go to the length of holding that 
an examination of the indorsements of 
payees should thus be made; and, more- 
over, as shown above, no injury to the 
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defendant resulted in this case. 

It appears that the issues presented 
were correctly determined by the learned 
referee, and the judgment is therefore 
affirmed, with costs. 

All concur. 


FORGED INDORSEMENT OF 


PAYEE—RESPONSIBILITY OF BANK RECEIVING PAYMENT. 


Onondaga Couuty Saviugs Bank v. United States, U. S, Circuit Court of Appeals, 
Second Circuit, December 3, 1894. 


A bank that indorses and receives payment of pension drafts whereon the payee’s indorsement is forged, 


is liable upon its indorsement, as guarantor of the genuineness of the drafts. 


The fact that the forgery 


isnot discovered for two years thereafter, does not release it from liability. 

Under the facts, held there was no negligence in the issue of the drafts, and it is no defense to the bank to 
show that the same person who deceived it into paying money on the forged indorsement also induced the 
government to issue the dratts on a forged signature to the voucher. 


In error to the circuit court of the 
United States for the northern district 
of New York. 

Judgment was entered in the district 


court of the northern district of New 
York in favor of the United States, the 
defendant in error, against the savings 
bank, for $2,943.5!1, on June 23, 1890, 
the recovery being for the amount of 
two drafts, dated August 31, 1882, for 
$924.80 and $1,000, respectively, with 
the interest from August 31, 1882, and 
costs, A writ of error was taken to the 
circuit court, which court modified the 
judgment by ‘*deducting therefrom the 
sum of $241, to wit, the amount of the 
interest upon the drafts complained 
upon, from August 31, 1882, the date 
thereof, until September 15, 1884, the 
date of demand of repayment.” As so 
modified, the judgment was affirmed, 
and the action of the circuit court now 
comes up for review. 

Charles L, Stone for plaintiff in error. 
W. A Poucher for United States. 

Before LacomsBe and Suipman, Cir- 
cuit Judges. 


of $1,924.80 was 


This sum 
collected by the 
savings bank from the assistant treas- 
urer of the United States at New York 
on or about August 9, 1882, upon two 
drafts issued by T. L. Poole, United 
States pension agent, payable to the 
order of one Alma Wood. The drafts, 
when presented to the assistant tieas- 
urer, bore the indorsement of the name 
of the payee, Alma Wood, and were 
further indorsed by Sylvester Wood, her 
husband, and by the plaintiff in error, 
with the instructions, ‘““Pay First Na- 
tional Bank of New York or order for 
account of Onondaga County Savings 
Bank.” The signature ‘Alma Wood” 
was a forgery. She had died before the 
drafts were sent to her, and some per- 
son falsely personating her, had signed 
the affidavit and the receipts accepted 
by the pension agent as the proofs or 
vouchers upon which he issued the 
drafts, and in the same handwriting had 
signed her name in indorsement upon 
the back of the drafts themselves. The 
bank concededly acted in good faith. Its 


Lacombe, Circuit Judge, 
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officers did not know the signature 
either of Alma Wood or of Sylvester 
Wood, The latter called at the bank 
with one John O’Brien, who was one of 
its depositors, and known to its officers 
as engaged in procuring pensions. 
O’Brien stated that he was the attorney 
of the pensioner in this case. He iden- 
tified Sylvester Wood and stated that 
the indorsement *‘Alma Wood” was cor- 
rect. In the presence of the paying 
teller, Sylvester’s indorsement was put 
upon the drafts; the fact being noted 
thereon that he was ‘‘identified by John 
O'Brien, of Caughienoy.” Relying 
upon this identification, the bank in- 
dorsed and caused the drafts to be pre- 
sented as above stated. They were paid 
by the assistant treasurer. Upon dis- 
covery of the forgery, the defendant in 
error demanded a return of the money 
so paid, with interest, and subsequent- 
ly brought this action. 

The law applicable to such a state of 
facts is correctly and succinctly stated 
in the opinion of the district judge. 


‘*Money paid under a mistake of fact may be 
recovered back. Negligence of the plaintiff in 
making the mistake does not give the defendant 
the right to retain what is not his, unless such 
negligence has so misled and prejudiced him 
that it would be inequitable to require him to 
refund. A party whotransfers a bill of exchange 
by indorsement warrants that the instrument is 
genuine, and is liabie upon the warranty if any 
of the names prior to his own are forged. Na- 
tional Bank of Commerce v. National Mechan- 
ics’ Bank 55 N. Y. 211; White v. Bank, 64 N. 
Y. 316; 1 Edw. Bills & N. $$242, 273, 274; 2 
Pars. Notes & B. 597.” 


The plaintiff in error contends, how- 
ever, that under the facts proved in this 
case, it should not be required to re- 


spond. It is argued that-the loss was 
the natural and proximate result of neg- 
ligence in issuing the drafts, It appears 
however, that they were issued only 
upon the receipt of vouchers regular in 
form, apparently subscribed by Alma 
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Wood and by two witnesses, with a cer- 
tificate by a notary public that all three 
of them had, on August 2, 1882, appear- 
ed personally before him, and made oath 
to the truth of their respective state- 
ments, and that he believed them to be 
credible persons. With such vouchers 
before him, it was certainly not negli- 
gence on the part of the pension agent, 
to send checks for the amount receipted 
for to the person inscribed on his roll as 
a pensioner, at her postoffice address. 
The government had a right to rely 
upon the fact that the assistant treas- 
urer would pay out no money on the 
draft except to Alma Wood personally, 
upon proof of her identity, or to some 
responsible person presenting her in- 
dorsement and guaranteeing its gen- 
uineness; and it is no defenseto a claim 
that an indorsee who has, by a forged 
indorsement, received from the drawee 
money to which he is not entitled, shall 
refund the same, to show that the same 
person who deceived him into paying 
money on the forged indorsement of the 
draft, also induced the government to. 
issue the draft on a forged signature to 
the voucher, 

On the back of the drafts was printed 
the following notice: 


“The payee's indorsement on this check must corre- 
spond with the signature to the voucher for which the 


check was given. If the payee cannot write, hisor her 


mark should be witnessed, and the witness state his. 
or her residence in full.”’ 


It is contended that the effect of this 
is to make the draft payable, not to the 
individual named as payee, but to who- 
ever might indorse it with the same sig- 
nature as that affixed to the vouchers. 
There is no force in this contention. 
The notice was, as the district judge 
held, intended only to insure greater ac- 
curacy and precision, and was for the 
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benefit of all who might thereafter deal 
with the drafts. The requirement that 
Alma Wood should indorse the drafts 
with the same signature with which she 
signed the vouchers did not operate 
to change the designation of the payee. 

It was still the ‘‘order” of Alma Wood, 
and of Alma Wood only, which was re- 
quired to authorize the payment of the 
money to anyone other than herself, 
Moreover, it in no way misled or de- 
ceived the bank, which made no effort 
to ascertain whether or not the signa- 
ture corresponded, but cashed the drafts 
on the simple assurance of its depositor 
that the signature of Alma Wood was 
correct. 

The fact that the government did not 
discover the forgery for two years 
after payment of the drafts is no de- 
fense. Where the genuineness of the 
signatures to the vouchers was duly cer- 
tified by a notary public, as the statute 
required, and the genuineness of the 
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Signatures to the drafts was guarantied 
by a responsible banking corporation, 
which had presumably informed itself 
before presenting the paper, there was 
nothing to excite the suspicion of the 
government officers. How it came about 
that suspicion was finally awakened,and 
the fraud discovered, does not appear; 
but the mere fact that this did not hap- 
pen until two years afterwards will not 
support the contention that it was neg- 
ligence not to discover it before the 
bank had lost the opportunity of itself 
recovering from the individual who had 
swindled it. The proof shows that the 
bank was notified some three days after 
the forgery was discovered, which was 
certainly a reasonably prompt notice. 
The refusal of the defendant in error to 
return the drafts has in no way preju- 
diced the plaintiff in error, or deprived 
it of any remedy against those who de- 
frauded it. The judgment of the circuit 
court is affirmed, with costs. 


LEGALITY OF BANK CHARTERS IN CALIFORNIA. 
POWER OF BANKS TO LOAN ON REAL-ESTATE SECURITY. 


Bank of Martinez v. Hemme Orchard & Land Co, et al., Supreme Court of Cali- 
fornia, January 2, 1895. 


1, In the absence of a prohibitorv statute a commercial bank may loan money on real estate secvrity. 

2. The word “bankinx,” as used in Const. art. 4, § 34, prohibiting the legislature from passing any act grant- 
ing any charter “for banking purposes,’’and Id § 35, commanding the legislature to prohib t any person, asso- 
ciation or corporation irom “exercising the privilege of banking or creating paper to circulate as money,” re- 
fers merely to the issuance of bank bills or paper to circulate as money. 


Action by the Bank of Martinez 
against the Hemme Orchard & Land 
Company and others to foreclose a 
mortgage Judgment for plaintiff, and 
defendants appeal. Affirmed. 


Per Curiam. This appeal was taken 
by the Hemme Orchard & Land Com- 
pany from an order refusing a new trial. 
The plaintiff is a corporation inco:por- 


ated under the laws of this state in 
1873. The articles of incorporation 
specify that the corporators desire to in- 
corporate under the laws of the State of 
California in relation to the formation 
of corporations‘‘embraced in title 1, pt. 4, 
div. 1, of the Civil Code of this state;”’ 
and, further, ‘‘that the purposes for 
which said corporation is formed are to 
engage in and carry on the busi. ess of 
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such 
branches as may legally be done under 


banking to such extent and in 


the constitution and laws of the state of 


California.” The action was brought to 
foreclose a mortgage given by defend- 
ants August and Minerva E. Hemme to 
plaintiff tu secure a loan made to them 
by plaintiff. Appellants contend that 
the mortgage is invalid because ultra 
vires, and illegal because forbidden by 
Const. 1849,* 
which was in force when plaintiff was 
incorporated, 


sections 34, 35, art. 4, 


1. So far as the first point depends 
upon the provisions of the Civil Code, 
we are unable to see any force in it, 
The Code authorizes banks of deposit 
and discount, and prohibits the issuauce 
Banks 
of deposit had from time immemorial 


of paper to circulate as money, 


been almost universally banks of loan 


discount Discount is a mode of 


and 
loaning. No reason is suggested why 
they might not as well loan upon land 
security as any other, We are unable to 
see any point in the suggestion that be- 
cause savings banks may loan on real 


estate therefore commercial banks may 
It might as well be argued that 
such banks cannot loan on personal se 


not, 


curity because savings banks are author- 
ized todo so, The power to loan on 


real estate is not what distinguishes 


from a commercial 
some state, 


a savings bank 
bank. In loaus are 
prohibited to commercial banks, either 


expressly or by the language of the 


such 





Const. art 4, sec. 34, provides that the legislature 
“shallhave no power to pass any act granting any 
chart r for bankirg purposes; but as ociations may 
be formed under general laws for the deposit of gold 
and silver, but no such association shall make,issue or 
pat in circulation any bill, check t'cket, certificate, 
promissory note or other paper, or the paper of any 

ank, to circulate as money.” Section 35 provides that 

e legislature shall prohibit * any person or persons, 
association, company or corporation from exeicising 
tle privileges of banking or creating paper to circu- 
late as money.” 
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charters, Cases arising under such laws 
have no force here. 

2. The second point is no longer open. 
In Bank v. Fairbanks, 52 Cal. 196, it is 
said: ‘*Under article 4, § 34, of the con- 
stitution of the state, deposit and loan 
associations may be formed which do 
not issue paper to circulate as money; 
and such are not ‘banks,’ within the 
prohibition of the constitution,although 
they may be called ‘ banks’.” We can- 
not follow the appellants in their at- 
tempted discrimination that 
case and the one in hand. We perceive 
no essential difference. That decision 
wus made while the constitution of 1849 


between 


was in force, and rights have grown up 
under it. Even if it did not meet our 
approval, we should not now feel at lib- 
erty to disturb that conclusion. But we 
think that The 
provisions of the constitution of 1849 
must be viewed in the light of 1849. The 
framers of that instrument had a vivid 


conclusion correct. 


realization of the evils of bank bills is- 
sued by private corporations to circulate 
as money, Practically, they had never 
known any other money than bank bills 
til they came to California, The incon- 
venience arising from such currency 
was always very great, but the framers 
of the constitution of 1849 had known the 
utter prostration of business which re- 
sulted from the panic of 1837, when 
every bank in the United States sus- 
As their bills constituted the 


entire currency of the country, the cal- 


pended, 


amity can be better appreciated than 
described. The people of California 
were elated by the possession of rich 
gold placers, and probably believed that 
no other currency than gold and silver 
would be required. The reiteration of 
the idea shows that they desired above 
all things to prohibit the circulation of 
bank bills. This is what they meant by 
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“banking,” for while prohibiting it they 


authorized the formation of associa- 
tions fur the deposit of gold and _ silver, 
which, however, shall not put in circu- 
lation paper ‘fof any bank” to circulate 
as money. Section 35, is but the coun- 
terpart of section 34, and requires the 
legislature to prohioit to any person or 
persons, as well as to corporations the 
privileges of banking, which by the 
preceding section were denied to corpor- 
ations. The two sections must be taken 
together, and it cannot be supposed 
that the convention intended to nullify 
the express exception made in the same 


provision. Besides, if the phrase “priv- 


ileges of banking” includes all functions 


of banking, it would prohibit any per- 
son in the state from drawing a _ bill of 


exchange, giving a promissory note, or 


THE BANKING LAW JOURNAL. 


even collecting a debt, for those and 


many other transactions, essential to 
civilization as society is now constituted, 
are and have for centuries been the usual 
functions of banks, This isthe reductio 
ad absurdum which shows the conclu- 
sion false, The legislature of 1849-50 
passed a law prohibiting any corpora- 
tion from performing even these acts. 
Section 3, “Act Concerning Corpora- 
But pri 


vate persons were not prohibited from 


tions,” passed April 22, 1850. 
doing such business. On the contrary, 
an act was passed at the same session 
regulating demand, protest, etc., of bills 
But the 
matter need not be pursued further, for 


of exchange and other paper, 


it is absurd to attribute to any civilized 


modern community any such _ intent. 


The order appealed from is affirmed, 


STALE AND OVERDUE CHECKS. 
Check Negotiated by Payee Six Days After Issue, Not Subjectto Maker’s Equities Against Payee 
and fact that Transferred in a Distant City not a Circumstance of Suspicion, 


Estesv. Lovering Shoe Co., Supreme Court of Minnesota, December 28, 1894. 


1. A check is within the purview of Gen. St. 187%, c. 73, 


§ 89, which provides that, in actions brought on prom- 


issory notes or bills of exchange by the indorsee. possession of the note or bill is prima facie evidence that t 
same was indorsed by the person by whom it purports to be indorsed. 

2. The well settled rule, 1n cases where no question arises as to the discha’ ge of an indorser, or of the failure 
of the bank on which a check is drawn, inthe meantime, is that a holder who, in good faith and for value, takes 


a check several days after it is drawn, receivesit 
before or at the time his title accrued 


:, Inthiscase the checks were drawn inSt Paul, Minn., on a local bank, October 26, 1893. 
good faith cashed them atthe payee’s request within six days thereafter 
atthere was not 
some distance from the city in which they were drawn 


checks were not stale or overdue when cashed. and th 


payee soug! ithechecks at a point 


Syll.bus by the Court. 


Appeal from district court, 
county; Hascal R. Briil, Judge. 

Action by Charles A. 
the Lovering Shoe Company to recover 


Estes against 


the amount of two checks. Judgment 
was rendered for plaintiff, and, from an 
order denying a motion for a new trial, 


defendant appeals, Affirmed. 


Ramsey 


without being subject to defenses of which he had no noti 


The plaintiff 
HELD. that 
nere fact that t 


at Denver, ¢ ole 


NE SUS; 1C susiIn Lhe 


William G. White, forappellant. Hol- 
combe & O'Reilly, for respondent, 
Plaintiff's action 
of two 


Couns, J. 


the 


was 


to recover amount checks, 
dr.wn October 26, 1893, by defendant 
corporation at its place of business in 


St. Paul, Minn., upon a local bank, and 
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made payable to the order of one A. J. 
Moore. The latter, it was claimed, for 
value received, duly indorsed and de 
livered them to plaintiff, about five days 
after they were drawn, at his (plaintiff's) 
Un- 


the direction of the court below, a 


place ot business in Denver, Colo. 
rdict was returned for plaintiff. 
On two points the evidence was con- 
isive—First, that the checks were ob- 

ied by Moore by means of false and 
fraudulent practices and _ representa- 

ns, and without consideration; and, 
second, that plaintiff in good faith re- 
eived them from Moore, the payee, with 
iis name already written upon the 

ks thereof, giving him in cash their 
full face value. The checks with the 
surported indorsements were received 


in evidence over defendant's objection 


genuineness of the payee’s signatures or 
purported indorsements, Aside from any 

sideration of the fact that the payee 
personally presented these checks with 
his name already written upon the back 
tf each, and thus obtained the amount 
thereof from the plaintiff, we are of the 
the 


73, § 89, 


check comes within 
1878, Cc. 


pinion thata 
purview of Gen. St. 


which provides that, in actions brought 


’n promissory notes or bills of exchange 
by the indorsee, possession of the note 
or bill is prima facie evidence that the 
ne was indorsed by the person by 
m it 


purports to be indorsed. 


le in some respects checks differ 


m inland bills of exchange,—and the 
rential qualities are pointed out in 
rison v. Bank, 41 Minn. 488, 43 N. 
336,—they are negotiable instru- 
is much used, and growing in use, 
siness transactions, and possessing 
t all of the characteristics of inland 

They have been defined as, in 

effect, inland bills of exchange 
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drawn on bankers, and payable to a 
bearer (or order) on demand (Byles, 
Bills [;th Am. Ed.], 1), and as bills 
with s me peculiarities or a species of 
bills (2 Daniel, Neg. Inst. 584). Inview 
of the close relationship between these 
instruments and the fact that the stat- 
utory rule should be the same in actions 
brought on bills of exchange, strictly 
speaking, and checks, we think that the 
latter are covered by the statute under 
consideration. 

It is argued by counsel for appellant 
that these checks were stale and overdue 
when transferred to the plaintiff, and 
are therefore subject to any equitable 
defense which might have been avail- 
ab‘e so long as they remained in the 
but the decided 
weight of authority is opposed to this 


hands of the payee; 
claim. Jt is to be borne in mind that no 
question as to the discharge of an in- 
dorser by delay in presentation, or by 
the 
the meantime, 


the failure of the bank on which 
checks were drawn in 
arises here,but the attack is made by the 
maker solely upon the consideration. As 
before stated, the checks were drawn 
October 26th, at St. Paul, 
and were cashed about five days later 
(six days at most) in Denver, Colo., 


and there were wo circumstances, ex- 


and dated 


cept the period of time which had 
passed, and the fact that the payee was 
attempting to cash the checks at a point 
some distance from the city in which 
they were drawn, to put plaintiff on his 
guard. In these days of large business 
enterprises and extraordinary facilities 
for traveling there was nothing sus- 
picious in the fact that the checks were 
presented ata city distant from that in 
which they were drawn and made pay- 
able; and, as to the time, the rule is 
well settled that a holder who, in good 


faith and for value, takes a check sev- 
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eral days after it is drawn, receives it 
without being subject to defenses of 
which he had no notice before or at the 
time histitle accrues. Morse, Banks, § 
442, and cases cited. In one of these 
cases (Rothschild v. Corney, 9 Barn, & 
C. 389) the check in dispute was taken 
six days after date. In another (Ames 
v. Meriam, 98 Mass. 294) ten days had 
elapsed. These views dispose of the 
appeal. Order affirmed. 


In Oglesby v, The North 
Dallas Improvement Co,, 
in the court of civil appeals of Texas, 
the following statement of the court 
shows the facts and points decided: 
“The note was not presented and pro- 
tested for non-payment when it fell due, 
and suit was not filed upon it against 
the maker before the first term of court 
to which suit could be brought after the 
right of action had accrued; nor was 
such 


Holding an In- 
dorser in Texas. 


suit brought before the second 
term of said court after the right of ac- 


tion accrued, and good cause shown 


why the suit was not brought at the 


first term. Suit was not filed until 12 
months after the note became due 
When protest is not had, such filing of 
suit is provided as the only method of 
fixing the liability of an indorser. Rev. 
St. art. 262. 

‘* The indorser, Wright, is sought to 
be held liable solely under article 1208, 
Rev, St, which provides: ‘The assignor, 
indorser, guarantor and surety upon 
any contract, and the drawer of any bill 
which has been accepted, may be sued 
without the necessity of previously, or 
at the same time suing the maker, ac- 
ceptor or other principal obligor, when 
he resides beyond the limits of the state 
or in such part of the same that he can- 
not be reached by the ordinary process 
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of law, or when his residence is ur 
known and cannot be ascertained by the 
use of reasonable diligence, or when he 
is dead, or actually or notoriously in- 
solvent.’ When either of the conditions 
named in the above statute arises, the 
indorser becomes primarily liable, and 
may be sued alone upon the obligation, 
He does not become discharged from 
liability by failure to protest or file suit 
upon the demand against the principal 
obligor, within the time designated |) 
the statute, Insall v. Robson, 16 Tex. 
128; Burrow v. Zapp, 69 Tex. 474. The 
contention here is that, at the time the 
note fell due, the principal obligor, 
North Dallas Improvement Company, 
was actually insolvent, and has so re- 
mained since that time. It isnot claimed 
that the maker was notoriously insolvy- 
ent, but that the evidence showed that 
it was actually insolvent. This was the 
only issue of fact upon the trial, ali 
others being admitted as unquestioned. 
The issue was determined adversely 

plaintiff in error by the court, and we 
are not prepared to say that the decision 
is not correct, The burden rested upon 
the plaintiff to prove such actual insolv- 
ency on the part of the principal obligor 
in order to relieve her of the diligence 
required by law in order to fix the lia- 
bility of the indorser, and the evidence 
tending to establish such fact is not of 
such preponderance and weight as 
would justify us in declaring the judg- 
ment of the trial court to be contrary to 
the evidence, In support of the judg- 
ment we find that the fact of insolvency 


was not established.” 


National Bank 
Stock Subject 
to Levy. 


The supreme court of Pa. 
in re Braden’s Estate, (jan- 
uary 7, 1895) affirming the liability of 
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ational bank stock to seizure for debt 
under state laws, say: 

‘The argument of the learned coun- 
sel for appellant, that the national bank 
stock levied upon is not subject to seiz- 
ire and sale under state laws, and that 
such a procedure could only be author- 

ed by act of congress, is ingenious, 
but notconvincing. Our understanding 
)f the constitution of the United States 
s that all powers not therein granted to 
We do not find 
nywhere in ita grant of authority to 
leclare exempt from levy and sale, for 
-bts contracted under state laws, the 


ngress are withheld. 


yperty of debtors, except in bank- 
iptcy proceedings under national bank- 
It has been held that the 
tional government has power to char- 


iptcy laws. 


ter banks as a necessary and useful in- 
sttumentin its fiscal operations, and to 
shares of 
Put 
congress has not anywhere, in the na- 
tional banking law, undertaken to de- 
clare that investments in the stock of 


that end may exempt the 


stocks and issues from taxation. 


such banks shall not be subject to seiz- 
ire for @ebt. There is no analogy be- 
tween the power to regulate and pro- 
mote, by congressional enactment, the 
fiscal operations of the government, by 
taxation or exemption from it, and an 
attempt to protect a debtor’s property 
from seizure in payment of his debts. 
So we are of the opinion that the act of 
assembly of 1819, which subjects the 
stock of any individual in any body cor- 
porate to levy and sale, the same as 
ther goods and chattels, authorized 


this levy.” 


Right of payee 
ransfer col 
ateral securities 
Piedged with 


The supreme court of Ne- 
braska in Waddle v.Owen 
has rendered the follow- 
of interest to banks in the 


ing decision, 
State. 


1. The payees of a negotiable instru 
ment, to secure the payment of which 
the negotiable notes of third persons 
have been pledged, may, in the regular 
course of business, negotiate said instru- 
ment, and transfer with it the securities 
and such action will not amount to a 
conversion of the securities. 

2. The payee of such an instrument, who 
negotiates it in the usual course of 
business, and transfers the securities to 
the indorsee before payment or tender 
of the amount due thereon, is not liable 
in trover for the securities, even though 
the indorsee convert them. 

3. Parol evidence is inadmissible to 
establish an oral agreement contempo- 
raneous with the making of a negoti- 
able instrument, whereby said instru- 
ment was not to be negotiated. 


Municipal War- 
rants not Nego- 
tiable. 


Where warrants of a mu- 
nicipal corporation are of- 
fered to a bank for value, great care 
should be taken to see that they are le- 
gally issued and that there is no obstacle 
or defense to their payment. Other- 
wise the bank incurs great risk of loss 
for it has been repeatedly held that such 
warrants are not negotiable instruments. 
The following decision by the supreme 
court of Nebraska in First Nat, Bank v. 
Cook, is the latest case illustrating the 
force of this statement. The court de- 
cides: 

1. The warrants of a municipal cor- 
poration are not negotiable instruments. 
They do not constitute a new debt, or 
evidence of a new debt, but are only the 
prescribed means devised by law for 
drawing money from the treasury. 

2. The act of a treasurer in paying 
money is ministerial, and he may only 
make payments upon orders of the 
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officers in whom the law reposes the au- 
thority to direct such payment. 

3. A writ of mandamus will not be is- 
sued to compel a treasurer to pay a war- 
rant unless the right of the relator to 
receive payment thereof is clear, 

4. A city granted a franchise for 
the construction of waterworks, 
tracted to pay certain hydrant rentals, 
and that, in 
works should issue mortgage bonds, the 


con- 
case the owners of the 


city would pay a sufficient amount of 
the hydrant rentals to the trustee under 
the mortgage to discharge the interest 
on the bonds. A claim for hydrant 
rentals was audited and allowed by the 
council, and a warrant was issued on 
representation hv an aoent of the water- 

onds had not 
atuo seprcsentation proved 
An action was begun to foreclose 


~+s wv. 


faise. 


the mortgage securing the bonds, and 


the city was cited in that action to show 
cause why it had not paid the hydrant 
rentals to the trustee. The council, by 
resolution, directed the treasurer not to 
pay the warrant until a_ settlement 
should be effected. He/d, that, under 
such circumstances, an application for 
a mandamus to compel payment of the 
warrant must be denied. 


a 


Effect of draft to 
his own order, 
by cashier of 
banking part- 
nership — When 
enforceable by 
transferee. 


The following decision by 
the supreme court of S. 
Dakota in Noyes v, Cran- 
dall (January 1895) may 
be usefully studied. 

1. While a member of a partnership 
engaged in the banking business, desig- 
nated and appointed to act as cashier, 
has a legal right to transact all business 
within the inherent powers of such an 
officer, in determining his authority to 
bind the partnership by a particular act 
or by a cvurse of dealing, usages and 
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customs that have not received judicial 
sanction must yield to legislative ex 
pressions, and to the decisions of the 
courts, when in conflict therewith. 


2. A 
partnership engaged in 


made by 
the bankin 
business, payable to the member thereof 


draft, ostensibly 


who signed it as cashier, though sufii- 
cient upon its face to put third persons 
upon inquiry, and raise a presumption 
that he is attempting to appropriate to 
his private use money helonging to the 
bank, is not conclusively void; and in 
an action against the partnership based 
thereon, by a creditor of the cashier, 
who has paid him full value therefor, 
evidence tending to show that the co 
partnership of the cashier had anthor- 
ized such officer to pay his individual 
debts to the plaintiffs out of partnership 
funds, or had sanctioned such conduct 
by habituallv and knowingly permitting 
him to make drafts from time to time 
to their order for that purpose, is ad- 
missible, and should be submitted to 
the jury, to be considered under proper 
instructions relating to the subject of 
acquiescence or authority. 


When notice of 
dishonor unnec- 
essary. 


A and C were 
and C was also cashier of 
plaintiff bank who discounted a bill of 
exchange drawn by A, in whose name 


partners 


the partnership affairs were conducted. 
The proceeds were divided between A 
and C, The bill was dishonored by the 
acceptor, and A pleaded an omission by 
the bank to give notice of dishonor, in 
bar of liability. The court of appeals 
of Kentucky (Citizens’ Sav. Bank v. 
Hayes, January 1895) holds such notice 
unnecessary, reasoning as follows: 

A and C were liable on the bill, 
as C was cashier of the bank at the time 


and 
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the bill was discounted and when it ma- 
tured, the law will presume he had no- 
tice at once of the non-payment. Notice 
of dishonor to any one partner is notice 
to the firm, It was C’s daty as cashier 
to give notice on behalf of the bank, 
but C being liable as drawer as well as 
A, and 
a partner, there was no reason for a no- 
tice, 


interested in tiie business as 


SetoffbyN.Y. s j -esti i 
cvainst in. ‘0 interesting question 


ventdepositor of set-off has recently 
been decided by the United States Cir- 
cuit Court of Appeals, second circuit, 
that will interest banks in the city of 
New York who make call loans upon 
collateral to their customers, and seck 
to set off a deposit balance owing the 
customer against his indebtedness, upon 
learning of the latter’s insolvency. The 
case be'ore the court was an action by 
Benjamin Fisher, receiver of the Spring 
Garden National Bank of Philadelphia, 
against the Hanover National Bank of 
New York to recover a balance of de 
posit. Following are the facts and 
decision made: 

The Spring Garden National Bank of 
Philadelphia was taken possession of by 
the bank examiner, by direction of the 
comptroller of the currency, on May 8, 
On May 
8, 1891, the Hanover National Bank of 
New York was indebted to the Spring 


18gt, it being then insolvent. 


Garden Bank in the sum of $9,688.17, 
the 
same time the Hanover Bank held a note 
of the Spring Garden Bank originally 
for $30,000, on which $5,000 had been 
paid, and secured by a pledge of several 
promissory notes as collateral security. 
This action was brought to recover the 
ceposit balance and the collaterals, or 
their proceeds. When the proofs were 


balance of deposit account. At 
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completed, however, all question as to 
the collaterals was eliminated from the 
case, and the only point left to be deter- 
mined was whether the Hanover Bank 
was entitled to set off its claim upon the 
$30,000 note against the receiver's claim 
for the deposit balance. 
combe, delivering the opinion of the 
court, said: 

‘The the Spring Garden 
Bank was a demand note, and the evi- 
dence shows that 


Judge La- 


note of 


‘about 11 o'clock of 
May 8, 1891, or shortly after,’ the Han- 
over Bank telegraphed the Spring Gar- 
den Bank, calling the loan for immedi- 
ate payment. The bank examiner took 
possession of the latter bank ‘some time 
between 11 and 12 o'clock on the 8th of 
May, 1891.’ On the day of the failure, 
therefore, the defendant bank owed the 
Spring Garden Bank the balance of de- 
posit, and the Spring Garden bank 
owed defendant bank the amount of the 
loan. There is no reason in justice or 
in equity why a court should be astute 
to divide the day into fractions, in order 
to deprive the solvent debtor of a right- 
eous defense. On May 8, 1891, both 
were debts presently due, and either was 
a proper set off against the other,*” 


Bankers in South Dakota 
should beware of 


“Order” or 
“bearer essential 
to negotiability- 
Eff-ct of filling 
blank increasing 
amount. 


dis- 
counting bills for payees, 
where the printed blank 
used omits the words ‘‘order” or ‘‘beai- 


er.”” Arecent decision of the supreme 


* Nore—Bankers who may be interested in 
the general subject, will find the law of several 
states stated, upon the right ot a bank to set off 
against a claim for an insolvent’s deposit, paper 
of the depositor which has NOT YET MATURED, in 
Volume 7 of the BANKING LAW JOURNAL at pages 
242, 323, 330, 408, 434, 442. 
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court of the state (Searles v. Seipp, Jan- 
uary 12, 1895) decides as follows: 


A promissory note wot made payable to 
order or bearer is not a negotiable instru- 
ment (section 4456, Comp. Laws); and 
the assignee of such a nore takes it sub- 
ject to all defenses to which it would be 
subject in the hands of the original 
payee. 


As a consequence, money advanced on 
all such paper, is at risk of no recourse 
upon the maker, in case he has any de- 
fense as against the payee. 


In the same case, the note in question 


was originally made out for four dollars 
but the word ‘“‘ forty” was prefixed in a 
blank spic2, without 
the maker. 


the consent of 
This is held to avoid the 
note as to the maker; and the same re- 
sult would have followed, even though 
the note was negotiable. 


Payment of 
forged check by 
savings bank. 


In Hager v. Buffalo Sav 
ings Bank, superior court 
of Buffalo, general term. The plaintiff 
was a depositor in the bank of the de- 
fendant His bank book was stolen, 
and the thief presented the book to the 
bank, made out and signed the plaintiff's 
name to a check, and demanded the 
money, which the defendant's teller 
paid. The only question in the case 
was the negligence of the defendant in 
paying the check. //e/d: Aninspection 
of the signature to the check in compar- 
ison with the genuine signature of the 
plaintiff which the defendant had in its 
signature book, was enough to put the 
defendant on its guard. It does not re- 
quire the skill of an expert to satisfy 
the ordinary mind that the signature to 
the check was not genuine. The cash- 
ier ot the defendant was so much in 
doubt about the genuineness ot the 
signature that he at fi-st took the 
check and compared the signature to it 
with the signature of the plaintiff in the 
book, and then, being still in doubt as 
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to its genuineness, required the party 
presenting the check to indorse the 
plaintiff's name on the back of it, and 
then paid it, After having his attention 
directed to the dissimilarity of the gen- 
uine and forged signatures, and his sus- 
picion aroused, he should have taken 
steps to satisfy himself of the identity of 
the person presenting it. The plaintifi 
lived in the city, and it would have 
caused but littie delay to require pre- 
senting the check to produce some evi- 
dence or some person who could identify 
him. Judgment for plaintiff affirmed, 


Taxation of na- 
tional bank 
stock in Mon- 
tana. 


The following is the syn- 
opsis of the decision of 
the supreme court of 
Montana in First National Bank of 
Missoula v. Bailey, county treasurer. 

1. Revenue Act March 6, 1891, 
§ 6, provides that stockholders ot 
banks must be assessed on the value 
of their shares; and that the officers ot 
the bank shall furnish the assessor a 
verified statement showing the amount 
and number of shares, and the amount 
of its surplus or reserve fund, and in 
vestments in real estate. AHe/d, that a 
printed assessment list, such as is re- 
quired by law to be made out and re- 
turned to the assessor, indorsed on the 
back ‘‘Assessment list of property sub 
ject to taxation, owned, claimed, or in 
the control of’ a certain bank, contain- 
ing a list of the real estate and improve 
ments thereon, capital stock, surplus, 
undivided profits, with the amounts and 
value of such property, anda deduction 
of one third of its value claimed by such 
cashier, is not the statement required. 

2. Where the assessor made an unau- 
thorized assessment of the shares of 
bank stock to the bank, and the bank 
did not ask the board of equalization to 
correct such erroneous assessment, it 
could not enjoin the collection of the 
taxes, in the absence of a valid excuse 
for its failure to apply to such board. 

3, Where bank stock is erroneously 
assessed to the bank instead of the stock- 
holders, the board of equalization may 
correct the assessment. 
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EDUCATION FROM A LAWYER’S STANCPOINT. 


Extracts from an address by Col. T. C. Campbell, to the students of the University of the Pacific. 


He who expects to be eminent at the bar 
depending simply on knowledge of law, is like 
a general with an army consisting merely of 
infantry, without cavalry or artillery. 

\ knowledge of the rules governing eccle- 
siastical bodies has little or no value to the physi- 
cian, but may be of great use tothe lawyer. A 

wledge of machinery, of cube and square 

easurements, the weight of a gallon of water, 
the anatomy of a horse’s foot, the principles of 
chemistry, the expansion and contraction of 
certain articles of commerce under varying tem- 
perature, may be in the nature of an accom- 
but 
He may be called upon to 


plishment to a clergyman, the lawyer 
should know them. 
ise them at a moment's notice, not having «ven 
time to consult an encyclopedia. 

lo be able to distinguish the delirium occa- 
sioned by fever, from that occasioned 


w on the head, 


by a 
or by excessive use of 
to know when an injured eye should 
be probed instead of enucleated ; or how much 
alcohol a man’s system can absorb with benefit, 
how much without positive injury ; the nature 
and character of nervous shocks; all this is of 

tle use to a sailor, clergyman or carpenter, 
but may be of the greatest value to the trial 
lawyer, 


alcohol ; 


How to steer a boat, to fit up an ice- 
machine, to rig a derrick, to sink a well, to sur- 

y alot, the different qualities and resisting 
power of metals, the faulty construction of a 
steam trap, how electric light wire should be 
placed,—all this is of very slight value to the 
doctor, preacher, soldier or merchant, but at 
the 


lawyer as ammunition is to the soldier, as the 


any hour may become as important to 
plane, auger, chisel and mallet are to the me- 
chanic. ‘The sparks of all sciences are taken 
up in the ashes of the law.’ Let me illustrate 
to you 

I recently tried a case at the City of Cleve- 
land, Ohio. My client had purchased an ice- 
machine under a guarantee that it would make 
25 tons of ice per day, The machine was paid 
for. When summer came it tested and 
could make but 17 tons. Two witnesses testi- 
fied to the incapacity of the machine. The de- 


fence was that our attachments were faulty in 


was 


construction ; that the weights were not prop- 
erly adjusted ; that we only allowed 170 pounds 
to the cake of ice made, when it really should 
have been 225 pounds tothe cake. Three wit- 
nesses swore to this state of facts—thbe pre- 
During the de- 
fendant’s attack on our machinery, they putin 
evidence that our freezing cans were eight 
inches in width, seventeen in breadth and thirty- 
six in depth. Feeling chagrined at our evident 
defeat, and casting about for some way to gain 
time, so that I could telegraph to Indiana for 
more witnesses, I bethought me to find out how 
much water the cans could hold. 
I remembered that one gallon of water contains 
231 cubic inches, and weighs in round figures 
eight pounds. By multiplying the breadth, 
width and depth together—I found our cans 
contained 4896 cubic inches. Divide that by the 
number of inches in one gallon and the quotient 
is 21 gallons and one-fifth, round figures. Mul- 
tiplying that by the number of pounds in the 
gallon, 8',, it showed that each can filled even, 
could scarcely hold 177 pounds. When 
ance was made for the fact that the cans could, 
be filled even full, it demonstrated two 
things: first,that our evidence that the cakes 
weighed 170 pounds was correct; second, the 
witnesses for the defense had in their zeal al- 
lowed their memory to serve them badly. That 
circumstance won our case, and explains to 
you that knowledge outside of the law books can 
be extremely useful.” 


ponderance was against us. 


Fortunately 


allow- 


not 


* * * 


“Ofttimes the investigation an attorney 
should give may take a very wide range. In 
defending a man charged with shooting to 
death a young woman, to whom he was paying 
attention, my defence was insanity. Accounts 
were gathered of scores of acts done by the 
grandfather and father of the defendant that 
showed, to some extent, unbalanced minds. 
The young man f course was investigated from 
birth up to the hour of the utterly causeless 
shooting. There were found convulsions in 
childhood ; violent headaches in youth; devel- 


opment of constitutional disease in more mature 
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life; epileptic fits, furnishing their sure evi- bursts of passion without cause; a mort 
dence of disturbed nervous centers ; queer say- dwelling upon signs and omens. 
ings; making the wrong change; sudden These and a hundred kindred things we 


Cor. T. C. CAMPne.t. 


Starting when spoken to; abstracted manner; put in evidence from scores of witnesses, and 
getting up inthe night and walking barefoot when added to entire absence of motive for the 
through snow, a mile to the river to get fish, crime, resulted in procuring the only verdict of 
which of course he did not get; sudden out- acquittal oa the ground of insanity ever given 
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n Cincinnati. Young Payton (the defendant)had 
rked in the wholesale district of Cincinnati. 
Every man who knew him and methim frequent- 
ly was called upon and their opinion asked as to 
lis sanity. Out of one hundred and seventy 
en, forty were called as witnesses for the le- 
se. 
But you may be called upon to prosecute. 
t so, ATTENTION TO DETAILS is still my repeat- 
advice. In the case just related, had the 
prosecuting attorney looked closely into it, he 
found eighty 
Payton to give the opinion under cath that 


would have acquaintances of 
they believed him sane, against the forty who 
It might have been 
veloped that somnambulism caused bis walk 


| not regard him sane. 
through the snow, and not insanity. Bursts of 
passion might have been the result of a wilful 
and unrestrained nature. Belief in signs and 
mens could have been shown to be too general 
to determine a party insane because of having 
mplicit faith in them, and so through the list. 
Attention to details can be as useful to the cause 
of the government as it is to the defendant.” 

* * * * 

‘Public 

sometimes 


sentiment is generally right but 
‘Vox porputt, vox Det’ is 
an old adage, but it is well to remember it was 
the ‘Vox popuLt’ which cried out, * Away with 


this man, and release unto us Barrabas,’ and 


wrong. 


Col. T. C. Campbell, lawyer, journalist and man of 
affairs, was born in Rochester, N. Y. on April 27th, 
1845, and at anearly age removed to the West with 
his parents. He received his education in the public 
schools, but relinquished his studies at the age of 16 
and enlisted inthe Federal Army. He served until 
18¢s, when he was mustered out with the rank of lieu 
tenant, He early became actively interested in poli- 
tics and, in 1869, was e ected a member of the City 
Council of Cincinnati, about the same time being also 
appointed Assis‘ant Revenue Collector. During these 
years he pursued a course of legal studiesin the Cin- 

innati Law School, from which he obtained his Bach 
e'or of Laws’ degree in the Class of 1870. A year later 
Mr. Campbell was chosen Prosecuting Attorney of 
Cincinnati, and in 1873 was re-elected to the same po 
sition, being the only Republican elected on the city 
ticket that year. 

In 1875, he became general counsel for the “Cincin- 
nati Enquirer,” and was appointed by the Ohio 
legislature special counsel to conduct the bribery in- 
vestigations before the Assembly. In 1876 he appeared 
as counsel fort’ e Republican Committee in ihe famous 
contested election cases of that year. In 1880 he was 
made counsel for the “Cincinnati Gazette,” 

In 188, Colonel Campbell established the ‘Evening 
Telegram” which he successfully conducted until 
1557, when he disposed of it and removed to the Me- 
tropolis. 

Since hisadventin New York, Mr. Campbell has 
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the weak judge, Pontius Pilate, yielded to the 
popular clamor and crucified the innocent one. 

Still, public opinion should always be defer- 
entially considered; but if once you take the 
case of an accused individual, no considera- 
tion should turn you aside,—loss of friends, 
physical danger, intense unpopularity, the ap- 
pearance of guilt, the moral or mental weak- 
ness of the defendant, the abuse of the press, 
for it untortunately is aearly always true that 
the newspapers will, for the time being, follow 
and approve popular feeling, and if you should 
be so unfortunate as to have an active enemy 
in control of a powerful paper, and should you 
then 
that 


escape 


be on the unpopular side of a case, 


the assault may be so_ rancorous 


no character however pure, can 


condemnation. But all thest things should not 
deter you from giving your efforts with ardor 
and courage. 

You may be asked : aid the 


‘How can you 


You are not to 


wrong or defend the guilty ? 


sit in judgment on those who, on account of 


fault or misfortune call on you. The Prince of 


Peace was asked to pass on the guiit or inno- 


cence of one taken in the very act. He suc- 


cessfully interposed a motion in ‘arrest of judg- 
ment’ by asking those who were without sin to 


cast the first stone. 
Had George Washington been captured be- 


given his attention principally tothe practice of the 
civil departments of law, and made a specialty of 
banking, financial end corporation causes. He has 
secured a prominent position at the New York bar, 
and proven himself an able and thoroughly equipped 
lawyer. He is also possessed of remarkable business 
acumen, and his connection with Snow, Church & Co. 
as counsel and director, has been an influential factor 
in developing that company into the largest and most 
successful collection agency in this country or, for that 
matter, in the werld. Heisa member of the law firm 
of Campbell, Ford & Hance, of New York city. 

Aside from professio al and commercial fields, Co’- 
onel Campbell is prominent in political and social 
circles. In 1867, at the G. A. R. National Convention, 
he was elected Quartermaster General onthe staff of 
Commander-in-Chief, John A. Logan, and was chosen 
editor of the “Republic,” the G. A R. organ ot Ohio, 
which paper he later purchased and conducted until 
1870, He was President of the Hamilton Club of New 
York for four years and was treasurer of the Rapid 
Transit League and is at present a member of the 
Republican Club of New York city, the Ohio Society 
and other pub ic bodies. 

In 1868, Colonel Campbell married M'ss Emma Wise, 
daughter of Hamilton J. Wise, of Ohio. He hasafam- 
ily ofthree sons and one davghter, the latter is the 
wife of the senior member of the firm of E. T. Mason 
& Co., silk merchants. 

C. M. D. 
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tween 1776 and 1780 and tried in London, his 
defense would have been unpopular but what a 
glorious defense cou!d have been offered. No, 
it is not for you to sit in judgment, however 
strong witnesses, circumstances or confession 
may make guilt appear, 

All should be held to be innocent until proven 
guilty. The true philosophy of this lies in the 
fact that all laws are framed to give a fair tria. 
to the accused. Otherwise our courts were 
lynch courts, our punishments the vengeance 
of a mob. Any other rule of conduct might 
prevail so long as just men sit on the bench and 
criminals are at the bar, but there comes a time 
when the criminal is on the bench and the just 
man is at the bar, and then these wise laws 
that govern our courts are found so important 
and precious to the world. An eminent judge, 
N. C. Reed, of Ohio, was wont to say when ap- 
pointing a young lawyer to defend a pauper 
prisoner, ‘Take that man, sir, and see him 
legally convicted.’ 

But, while it may be your onerous duty to 
assist the unfortunate, you should never give 
your services nor lend your talents to that class 
of people who live by continous transgressions of 
the law, and who only seek your aid to escape 
punishment to-day, in order to have an oppor- 
tunity to return to crime to-morrow. 

One of the most distinguished district attor- 
neys of New York, Ogden Hoffman, father of 
Judge Hoffman, of the United States District 
Court of California, convicted a person defended 
by William M. Evarts, then a young lawyer. 
Evarts felt chagrined at his defeat. Hoffman 
consoled him by saying, ‘While defeat is un- 
pleasant itis the best thing for you. I was, 
some years ago, counsel for a criminal accused 
of a great crime. The result of my effort se- 
cured his acquittal. I pained in professional 
repute, and I have nothing to blame myself 
with, but I am sensible that the sober sense of 
the community has taken umbrage at the re- 
sult. The injury resulting from this influence 
may be great. Take my advice, Mr. 
Evarts, adhere to civil busine s and let the 
criminal courts alone.’ 

My own experience shows me that Mr. Hoft- 
man’s advice was golden. I have seen, because 
a boy of seventeen years was saved from the 
gallows, the streets of a great city dyed with 
the blood of more than a hundred men ; a mag- 
nificent library, the records of a century, a 
grand court house reduced to ashes, the homes 
of a third of a million of people threatened with 


very 
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the same fate, all because of a passionate, un- 
thinking outburst of popular disapproval of a 
verdict. 

As a matter of rightand policy, always avoid, 
if fairly possible, bringing your clients into lit- 
igation. You will gain confidence, respect and 
money by endeavoring to keep them out of 
quarrels, ‘Amicable settlements of angry con- 
troversies will be jewels in your crown.’ 

Never forget that in accepting employmer 
you assumeatrust. It you cannot receive it i: 
that spirit, it will be wise to decline it. As obe- 
dience is the soldier's first duty, so is faithful- 
ness to a trust, if necessary, in the face of a tu- 
multuous mob, of death, if need be, the highes: 
attribute of a lawyer. 

In coming to the altar of that science whose 
grand basis is to ‘command what is right, anc 


prohibit what is wrong,’ it behooves you to d 
so with clean hands, pure hearts, with integrity 
forthe keystone of yourarch,. ‘To bea great 
jurist, it is requisite to be a just man.’” 

Mr. Campbell's reference to the great riot 
which resulted ‘because a boy of seventeen 
years was saved from the gallows,” was an al- 
lusion to a case of his own, which has become 
somewhat famous in the crimi al annals 
America. A lad named Berner, in connection 
with a man of twenty five years named Palmer, 
was charged with killing an employer, and 
afterwards robbing him. The only evidence 
against the boy were confessions made by him 
which Campbell insisted should be excluded 
because they were obtained by threats and 
starvation. A great public clamor arose, Mr 
Campbell's political enemies utilizing the public 
indignation at some three or four atrocious 
murders which followed in quick succession, \ 
his injury. The trial resulted in the boy being 
convicted of manslaughter. The public was 
worked upon to such an extent that a riut re- 
sulted, which caused the loss of about one 
hundred lives, burned the court house, and de- 
stroyed what was a really excellent library 
Campbell, however, stood his ground, de- 
nounced the setters on cf the mob, rather than 
the mob, and sustained himself against, what 
for a time, appeared to be very great odds 
against him. The lad Berner has now grown 
to man’s estate, and is regarded by the officials 
of the Ohio penitentiary, as one of the best 
boys and young men with whom they ever came 
in contact. He has the entire liberty of the in- 
stitution, keeps the accounts for contractors 
etc., and indeed acts more in the line of an as- 
sistant superintendent than a prisoner. Many 
have watched him narrowly, and with interest 
and the general concensus of opinion of those 
who had the opportunity of forming one, is that 
Berner will prove to be a useful citizen, and 
that in saving his life, Mr. Campbell performed 
a courageous act, for which he should be ap- 
plauded, and not condemned. 
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BANKING PRACTICE. 


A DEPARTMENT DEVOTED TO 1HE PRACTICAL SIDE OF BANKING. 


WRITTEN STATEMENTS FROM BANK BORROWERS. 


The following Cincinnati dispatch 


clipped from our current exchanges an- 
nounces the assignment of the oldest 
bank in Cincinnati by reason of losses 
on bad paper: 


he Commercial Bank assigned this afternoon to 

W.H. Campbell its cashier. [lhe decisio2 to go out 
f business was reached buta halt hour before the 
issignment was made. 

lhe bank was compelled to make good $50,000 worth 

ad paper yesterday. When the bank sent its pa- 
rto the clearing house this afternoon the die tors 
f the association, on motion of Cashier Guthrie of the 
National Lafayette Bank, suspen¢ed payment on the 
aper and ordered an investigation of the bank’s con- 
yn. This move proved disas rousand precipitated 

the fa'lure. 

‘resident Foote says that the bank will be able to 
The bank 1s the oldest in the 
was organized in 1831. The bank ha1 a paid- 
stock of $328,000 and a surpius of $40.000. 
ts average deposits were $400,000. 


dollar for dollar. 


ty It 


apital 


The failure of this bank, caused by 
too much bad paper, the 


wisdom of the recommendation recently 


illustrates 


made by the executive committee of the 
N. ¥. 
borrowers of money from their respect- 


State Bankers’ Association that 


iveinstitutions be requested to give writ- 
ten statements over their signatures, of 
their assets and in such form 
as may be prescribed by the banks, 


liabilities 


Losses on paper, to a greater or less ex- 
tent, are the experience of many insti- 
tutions, and some such safeguard is 
needed that will enable the bauks to 
keep clear of bad borrowers and bad 
paper, and keep their assets intact for 
the legitimate needs of solvent con- 
cerns, 

This subject was first given impetus 
in 1892 by Mr. James G. Cannon, vice 
president of the Fourth National ! ank, 


of New York, in an addrss before the 
Bank Clerk’s Association of Philadel- 
phia, upon ‘*Bank Credits” in which he 
criticised the laxity of existing methods 
of extending credit to borrowers upon 
mere hearsay knowledge, without any 
careful system of investigating their 
standing or credit, and urged the re- 
quirement of a statement of condition 
and the investigation of standing, not 
only in cases of the bank’s own borrow- 
ing customers, 
whose paper they purchased. The idea 
thus advanced took root and has stead- 
ily grown since that time. In 1892 it 
was estimated by Mr. Cannon that fully 
three quarters of the paper then sold in 
New York was purchased 
recommendation of 


but also of concerns 


upon che 
the note- 
broker; now this estimate is reduced to 
one-quarter Owing to the more general 
adoption by the banks of the method of 
asking for written statements from all 


houses purchase of 


simple 


marketed 
paper is in contemplation, and the co- 
operation of the brokers themselves in 
procuring the making of statements. 
New York State 
Bankers’ Association is the latest evolu- 
tion of the idea. The benefit of cun- 
certed action by an association of banks, 
over individual action by single, inde- 
pendent, banks is apparent, It places 
the requirement of a satisfactory state- 
ment of condition upon the footing of 
a custom, and enables the bank official 
better to refuse accommodation where 
it is not forthcoming. 


whose 


The action of the 
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The details of the staiement will en- 
gage the attention of the various groups 
of the New York State Bankers’ Associa 
One 
have 


tion at their spring meeting. or 
al- 
The 
New York city group recently held a 
of 


two groups, we understaod, 


ready adopted a prescribed foim, 


mecting at which separate forms 
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statement were considered for individ— 


uals, partnerships, and corporations. 


The particular information called for by 
these forms has not yet been made pub 


lic. The movement is in the interest of 


sound banking and will doubtless spread 


tO institutions in other parts of the 


country. 


COLLECTION AND EXCHANCE CHARCES IN ST. LOUIS. 


Liability for Default of Correspondent Provided Against 


The the resolutions 
adopted by the St. Louis Clearing House 


Association to take effect March 1st. 


following are 


A charge of not less than one-tenth of I per 
cent, of the amount of checks, drafts, etc., shall 
be made for all items received from St. Louis 
city customers, and passed direct to their credit 
or cashed forany resident of said city on points 
in (except the cities below named) Connecticut, 
Delaware, Illinois, Iowa, Indiana, Kentucky, 
Missouri, Michigan, Minnesota, Maryland, 
Massachusetts, Maine, New Jersey, New York, 
New Hampshire, Ohio, Pennsylvania, Rhode 
Island, Vermont, Virginia, West Virginia and 
Wisconsin, and if said percent., when calculated 
upon the item, does not equal 15 cents, the 
charge for the handling of same shall not beless 
than 15 cents. 

A charge shall be made for ail items received 
from St. Louis city customers and passed to 
their credit, or cashed for any resident of said 
city, on points in (except the cities named be- 
low,) Alabama, Arkansas, Arizona, Colorado, 
California, Florida, Georgia, Idaho, Indian Ter- 
ritory, Kansas, Louisiana, Mississippi, Mon- 
tana, Nebraska, Nevada, New Mexico, North 
and South Carolina, North and South Dakota, 
Oregon,Oklahoma, Tennessee, Texas. Washing- 
ton, Wyoming and Utah, not less than one 
quarter of I per cent. of the amount of the item, 
and if said per cent., when calculated upon any 
such item, does not equal 15 cents, the charge 
to be not less than the latter sum. 

On all items specified above, drawn ‘‘with ex- 
change,” the charge shall not be less than one- 
half of the foregoing rates, except those on 
which the charge of 15 cents is fixed 

On all such items on the cities of New York, 
Boston, Philadelphia, Baltimore, Chicago, Cin- 
cinnati, Louisville and New Orleans, the charge 
to be discretionary to each bank or company. 

On all items taken for collection on points 
outside of the city of St. Louis, the charge shall 


be the actual cost incurred, and in addition 
theretoa handling charge of not less than 1; 
cents on each item, whether collected or not. 

Upon all drafts or checks drawn by any bank 
or trust company, member of or connected with 
said Clearing-House Assn, on New York, Bos- 
ton or Philadelphia,there shall be charged to the 
party taking the draft a premium of not less 
than 50 cents per $1,000, and if the premiun 
thus estimated on the amount of any draft or 
check shall not equal 15 cents, then the charge 
on that item shall be the last-named sum, pro- 
vided that this rule shall not apply to the pur- 
chase and sale of exchange between members 
of the clearing house, or institutions clearing 
through a member. 


The Association also adopted the fol- 
lowing rule to limit liability as to items 
taken for collection: 


No bank or trust company belonging to 
connected with this association, shall be bound 
to use more than ordinary diligence in endeav- 
oring to make collections of any item left with 
it for collection or by it passed to the credit of 
any customer. Itshall not be liable for th: 
neglect or failure of the channels of parties 
or through which such item has to be sent; nor 
shall it be liable for the returns received thereo: 
until such returns have been cashed. And 
the case of loss on any item for failure to collect 
or failure of returns, the bank or trust compan) 
shall be entitled to charge such loss back to its 
customer or to collect the same from the cus 
tomer at once. 


Later, it is reported that the claus¢ 
providing for an exchange charge of 5 


cents per $1,000 on drafts drawn on 


New York, Boston and Philadelphia, has 
been rescinded by the clearing house. 
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PAYMENT OF CHECKS TO ACENTS. 


check on a New York bank reads 
John Jones, Agt. Fidelity Life Ins. 
John 
the 


« account contract No. 65.” 


s indorses and presents it to 


< for payment, The drawee refuses 
ie ground that it is the intention of 
maker to pay and bind the company 
that the check should be paid only 
ie indorsement of the company, by 
fficer duly authorized to sign its 
ne, and that an agent is not an 
er for that purpose, The bank for- 
s the correctness of its refusal by 
sequent inquiry of the maker, who 
asserts that he intended to pay the com- 
pany, but had reasons tor making the 
heck payable in that form; also by 
juiry of the insurance company, who 
say they would expect such a check to 
me to them, and themselves collect it 
their official indorsement, 
point is here raised, A 
bound to pay a check to 
payee intended; else the amount 
1ot be charged to the maker. 
nevertheless, that 
‘bank would have been justified in 
ying, and should have paid, the 
mney to John Jones Our reasons are 


A nice 


nK IS 


»are of opinion, 


follows: 
i. Agents of life insurance companies, 
especially where the companies are lo- 
ted elsewhere and the agency is local, 
ften authorized by their principals 
receive payment of premiums, ac- 
ling periodically money re: 
‘d, less commissions. The bank 
no means of knowing but that John 
s was anagent with authority to re 
payment on behalf of hiscompany. 
iming this to be the fact, suppose 
maker of the check had died after 
iyment was refused, and before he 
an opportunity of making a pay- 
tof premium binding on the com- 
by reason of which his policy 
‘d and the insurance money there- 
‘rwas lost. Would not the bank 
risk of liability to the estate of de- 


for 


ceased for damages resulting from its 
refusal? 

2. On the other hand, suppose John 
Jones had no authority to collect money 
from the company. We think this would 
be a matter resting entirely between the 

naker of the check and the company, 
and that the face of the check was suffi- 
cient authority to the bank to pay John 
Jones. lhe face of the check is obviously 
the only source of the maker's intention 
which is binding on the bank, and from 
it there is only one reasonable construc- 
tion of the maker's direction, It is that 
the bank pay the amount to John Jones, 
who is the agent of the Fidelity Life 
Insurance Company, the money when 
received by John Jones to be applied on 
contract No. 65. The person intended 
to receive payment, primarily, is not the 
company, but John Jones; otherwise, 
why insert John Jones atall? Ifa rule 
such as conceived by the bank were to 
be adopted, and banks upon whom 
checks were drawn payable to persons 
named as agents or trustees, either with 
or without names of principals subjoined, 
were obliged to go beyond the face of 
the checks, and see that the money so 
paid was properly applied, it would im- 
pose upon banks an almost impossibie 
task. But the contrary principle is well 
established that a bank is not bound to 
see that money paid to a_ trustee is 
properly applied. The only question 
at all in doubt is whether the maker, by 
the language of his check intended to 
direct the bank to pay the money to 
John Jones, or to the company in the 
first instance; and there can be only 
one reasonable answer to this, notwith- 
standing he afterwards verbally asserts 
that his intention in making the check 
was that the bank pay the company, 
namely, that the insertion of the name 
John Jones as payee was conclusive evi- 
dence of his intention that the money 
should first go to Jones; notwithstand- 
ing he subjoins the name of the princi- 
pal and other language concerning the 
application of the payment, 
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PRODUCE RESULTS. 


(Contributed by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


Like other professions in large cities, 
accountancy runs into specialties, but 
in cities of moderate size, 
England would 


or what in 
be termed provincial 
towns, a public expert accountant must 
be an all-around man, In the metrop 
olis there are accountants who make a 
specialty only of bank examinations, 
railroad investigations, insurance, ship- 
ping, commercial law; and all the ram- 
ifications 01 manufacturing and trading 
have their particular lines supplied by 
accountants who have made that branch 
a study for years, So fully are the ser- 
vices in special work by expert account- 
ants appreciated, that those who employ 
them will soon supply a special line of 
work to be done 

In numerous smaller cities, one or 
two public accountants supply the de- 
mand, These should endeavor to qual- 
ify themselves to successfully produce a 
result in any class of business that p-e- 
sents itself. Should the examination of 
the local bank be placed in their charge 
by a resolution of the board of directors 
in response to a popular demand, what 
is wanted is to know quickly what the 
bank owes to individual depositors and 
correspondents and what the bank has 
iu assets, in full detail and classification, 
Too much labor must not be lost in try- 
ing to bring results to a penny, but 
learn to approximate quickly and save 
time. 

When 


meeting is called for, do not waste time 


a statement for a creditors’ 


hunting for an error in a trial balance. 
Should the work be on a case in an 
time and 


equity court, then all care 


should be taken for a summing up to 


face a final cross examination that may 


win or lose your client his suit. 

In examining railroad accounts, the 
principal accounts to be analyzed are 
the construction, expenses and material, 
to see exactly the items that go tomake 
up the aggregate of the amount given 
as the net result The gross earning 
account must also be looked into, and 
note made that the final amount arrived 
at has been reached by a natural series 
of figures, and not loaded from one 
entry fictitiously made up from some 
outside source to produce a fine showing. 

Little attention need be paid to the 
time tables or freight rates, but should 
an issue of bonds be in question, see 
exactly when and by whatauthority the 
bonds were issued,.and what became of 
the proceeds. 

If possible endeavor tointroduce new 
methods of bookkeeping, arviving by a 
short cut to the desired result, without 
That there is 
a growing demand for better bookkeep 
ing The 
trend of financial opirion begins with 
the Uld Lady of Threadneedle Street 
the 
profits in all branches are too close to 
of much force. Clerks 
have but one pair of hands to work 


s9 much circumlocution, 


methods is unquestioned. 


and will continue down line, as 


allow clerical 


with, so expert accountants will be 
called on to supply to the commercial 
world, what Edison and other great in- 
ventors have placed in the manufactur- 
ing industries, an improved method to 
The absurd method 


of turning wheels merely to keep wheels 


produce results. 


turning, should be eliminated from 


bookkeeping as well as machinery. 
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COL. EDWARD C. JAMES. 


interior and northern counties of New Lawrence county, N.Y., on May tst, 1841. Heis 

< state have successfully vied with all other descended from good old American ancestry of 
ns of the Union in producing and conirib- colonial and revolutionary fame and is a son of 
to the metropolis men, who have risen to the late Hon. A. B. James and Lucia W. Rip- 











Cot. Epwarp C. JAMEs. 

ghest plane of professional endeavor. The _ ley, the latter being a daughter of Christopher 
profession is no exception, for in it are Ripley, who commanded Fort Trumbull, near 
men as Col, Edward C. James, who hails New London, Conn., during the war of 1812, 
the northern border county of St. Law- andanieceof Gen. Jas. W. Ripley, Chief of 
This gentleman's reputation as one of Ordnance during the Rebellion. The Colonel’s 
e leaders of the New York bar is too weil father was a distinguished lawyer and an able 
wn, to even the general public, to admit of jurist, who graced the bench of the supreme 
lefinition in these pages. court for many years, and was also judge of the 

nel James was born at Ogdensburg, St. court of appeals. 
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The subject of these remarks was educated 
in the public schools and Walnut Hill Academy, 
Geneva, N. Y., which institution he entered 
with the intention of preparing for college but, 
at the outbreak of the war, his plans were re- 
linquished in order toenter the army. He be- 
came attached to the Fiftieth New York Volun- 
teer Engineer Regiment, under command of 
Colonel Charles B. Stuart, and in a short time 
was promoted to adjutant, with the rank of first 
lieutenant. His regiment was assigned to duty 
in the Engineer Brigade of the Army of the 
Potomac, and during the Peninsular campaign 
of 1862, he acted in the capacity of assistant ad 
jutant general of the Engineer Brigade and as 
aide-de-camp to General Woodbury, who was 
commanding the brigade. Afterserving in this 
capacity for several months he was commis- 
sioned major of the Sixtieth New York Infantry, 
attached to General Pope’s command of the 
army of Virginia, and served in the campaign 
which culminated in the second battle of Man- 
assas, and the retreat to Washington. On reach- 
ing the National Capitol, he was commissioned 
Lieutenant-Colonel of the ro6th (N. Y,) In- 
fantry, this being the first regiment from the 
State under the call issued by President Lincoln 
for 300,000 volunteers. He joined the regiment 
at New Creek, Va., and the following month was 
promoted to colonel, and soon afterward took 
command of the brigade during the absence of 
the brigade commander. In this connection Col. 
James served in the West Virginia campaign 
of the Fall of 1862 and the spring of 1863, 
Before the Battle of Gettysburg, his regiment, 
with others of Army of the Potomac, 
was assigned to the Third Division of the 
Third Corps. He served with the Army of the 
Potomac during the summer of 1863, and in the 
Fall of that year resigned upon a surgeon’s cer- 
tificate of disability incurred in the service, and 


the 


returned to his Ogdensburg home. 

After passing a thorough course of law studies, 
Colonel James was admitted tothe Bar in Oct- 
ober 1863. On January 31st, 1864, he formed a 
partnership with Stillman Foote, late Surrogate 
of St. Lawrence county. The firm of Foote & 
James continued until 1874, when it was dis- 
solved, and since that date Colonel James has 
conducted his practice alone. Having gained a 
high reputation throughout the State, he, in 
1881, came to the Metropolis, whither his name 
had already preceded him, and established his 
office in the Equitable Building. In 


moved his offices to 31 Nassau street, where he 


1886, he 


LAW JOURNAL. 


remained until February of this year, when 
removed to his present address in the Walla 
Building, Nos. 56 and 58 Pine street. His new 
offices are pronounced by many as the hand- 
somest, occupied for legal purposes, in tl 
city. 

Col. James has directed his attention toa ge 
eral practice and possesses the rare faculty 
practising all the various departments of t 
profession with equal facility and success. | 
conducts the most important corporate litig 
tions with the same ease that distinguishes h 
in other celebrated While thoroug! 
experienced in all departments of law, he 
what is termed an “all-around” lawyer, H 


trials, 


forte is before the jury, and as a trial lawyer 
very few are his equals. His victories, gain¢ 

in ably and hotly-contested legal battles, a: 

too numerous for detailed mention. He combines 
an astute legal mind with a striking personality 
and strong individuality which, coupled with 
his eloquent powers of oratory, create a favor 

able impression upon the court, jury and aud 

ence. 

In 1882, he assisted Attorney-General Russe 
now Judge Russell, in several important cases 
among them the freight handlers’ strike, and 
thereby established among the 
leaders of the New York bar. 


his position 


In 1885, he was 
appointed special counsel for the Manhatta: 
Railroad Company and tried many of the im 
portant cases for that corporation. 

Among the larger suits in which he has be 
come conspicuous may be mentioned the eject- 
ment suit brought through him by Laura \ 
Appleton, daughter of John Anderson, agains 
the New York Life Insurance Company, to re- 
cover a one-fifth interest in the Plaza Hotel, 
New York city, which resulted in a success 
ful adjustment for his client’s claim, after the 
suit had been Arrayec 
against him on this occasion were Hon. Josep! 
H. Choate and Hon. W. B. 
made overtures for a settlement before the cas: 
was submitted toa jury. He defended the suit 
brought against Russell Sage by Laidlaw for 
$50,000 damages, for injuries received in the 
This has 
tried three times without success tor the plair 
tiff. 
father-in-law for alienating her husband’s affec- 
tions, he secured a verdict of $37,500. At pres 
ent Colonel James is counsel for the widow and 
next of kinin the Fayerweather willcase,involv- 
ing over $2,000,000, and also for Russell Sage 


on trial five weeks. 


Hornblower, wh 


famous bomb explosion. case beer 


As counsel for Mrs. Pollock against her 
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he executors of Jay Gould inthe suit of 
<ansas Pacific Bondholders to recover $11,- 
addition to his large litigated practice, he 
vs counsel for many financial, railroad and 
strial corporations. 


A. J. 


rhaps no more conspicuous instance of the 
prominence, attained in the professions by rep- 
resentatives of the German and German-Amer- 
an element of citizenship, could be cited than 
successful legal career of ex-Judge Dit- 

efer, who is equally well known through- 
nancial, professional and business circles. 

e Judge was born in Charleston, S. C., 

h 17, 1836, and is descended from good 
in ancestry, his father and mother having 
to this country from Germany in 1834. 
later removed 


ey setiled in Charleston and 


Mr. 
a prominent merchant and influential 


ew York, where Dittenhoefer, senior, 


n. 

he son received his preparatory instruction 
umbia Grammar School, entered Colum- 
llege and graduated with honors in the 
lass of 


1856. He distinguished himself in 


general scholarship and excelled in Latin and 


(sreek, 


winning most Of the first prizes for pro- 


y in those studies. He became so re- 
markably proficient in those branches that Prof. 
Charles Anton coustantly referred to him as the 
“Ultima Thule” of his class. He was a mem- 
ber of Philolexian Society and actively identified 
with other college organizations. 

After 


{rain 


passing a thorough course of legal 
ng, he was admitted to the bar, at the age 
of 21, and a year later was nominated Republi- 
can candidate for Justice of the City Court. Gov- 
ernor Fenton, several years afterward, appoint- 
ed him Judge of that court to fillthe unexpired 
tern the ex- 
ration of his term, Mr. Dittenhoefer declined 


aren 


f Judge Florence McCarthy. At 


mination and resumed practice. 


His decisions as a judge were conspicuous 
for the 


r sound legal reasonings, as well as for 


fair and impartial rulings. He gave the entire 


165 


Politically, Colonel James isan ardent Repub. 
lican, and, socially, few men surpass him as 


an agreeable entertainer or companion. He is 


a member of the Bar Association and the Law- 


yers’ and Lotos clubs. 


Cc. M. D. 


DITTENHOEFER. 


salary attached to the position to the widow of 
his predecessor, who had been left in destitute 
circumstances. Such features of kindness have 
ever been characteristic of his life. 

His time and attention have been directed to 
a general practice and, while excelling in some 
departments of the law, he seems to have ac- 
quired the rare accomplishment of doing every- 
thing well. His specialty is litigation relating 
to the law of the stage and theatrical contracts, 
in connection with which he is recognized as the 
peer of any lawyer in this country, and his 
opinions upon matters theatrical are regarded 
as authoritative. He procured the incorporation 
of the ‘‘Actor’s Fund” and has ever since been 
its counsel without compensation, 

The great versatility of his legal talents is 
further demonstrated by the facility with which 
he disposes of knotty questions arising in the 
conduct of. financial institutions. Financiers 
have invariably found his advice sound, and 
many of the prominent banks and bankers reg- 
ularly retain him as counsel. He is also coun- 
of the 


Judge Dittenhoefer has also appeared 


sel for several largest insurance com- 
panies, 
as counsel for the defenda its in important and 
interesting trials of public officials, and his vic- 
tory in having indictments against Excise Com- 
missioners Meakin, Fitzpatrick and Koch dis- 
missed, is but an instance of many such cases. 

He is the senior member and head of the firm 
ot Dittenhoefer, Gerber & James; his partners, 
David Charles F. 
Mead Dittenhoefer (his son), are lawyers of es- 


Gerber, James and Irving 
tablished reputation in the fraternity and men 
well known in other walks of life, 

In politics, Judge Dittenhoefer is a Republi- 
can, and has always taken a warm interest in 


national, state and municipal issues. In 1560, 
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he was an elector, aud cast his vote in the Elec- of his party. 

toral College for Abraham Lincoln, with whom His versatile intellectual attainments and so- 
he was on termsof friendship. President Lin- cial qualifications have made Judge Ditten- 
coln subsequently oftered him the position as _hoefer one of the best known and most popu 


A. J. DITreNHoIrER. 


Judge for the District of South Carolina, which New Yorkers, and few men possess a wide 
he declined, owing to the lucrative proportions circle of friends. Heis a member of various 
of his practice. Heserved as chairman of the clubs and societies, and is Master of Masonic 
German Republican Central Committee for City Lodge 408, and was appointed Commis- 
twelve consecutive terms, was a delegate inthe sioner of Appeals for New York State, by Grand 
National Convention at which Mr. Hayes was’ Master J, Edward Simmons. 

nominated, and has been active in the counsels M 
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INQUIRIES AND CORRESPONDENCE. 


» IS department is carried on for the benefit of all subscribers, who are entitled to submit questions of ger - 


eral interest, and expect prompt and careful consideration thereof, without charge. 
those submitting inquiries are published, unless special request is made to the contrary. 


Payment of Simultaneous Checks Ag- 
gregating more than Balance. 


WorcESTER, Mass., March 26, 1895. 
Liditer Banking Law Journal: 
DeaR SIR is desired to the fol- 


QUINSIGAMOND, 


:—An answer 
ving question. 


\ notary presents two checks drawn by same 
party but payable to different parties, and there 
s money encugh on deposit to pay either one, 
but not enough for both. Both checks being 
presented at the same time, can the bank elect 
Would not 
the owner of unpaid check have a claim on the 


that it pay one and not the other. 


bank for not giving him an equal chance with 
holder of the other check? Of course if any 
time intervened between the presentation of the 
checks 


two the first 


one demanded would be 
paid. Would the bank be justified, even if 
was money for check and only part 
enough for the other, in taking the smaller one 


there 
if both are presented at same time? 


Morse on Banking (§ 354) speaking 
of checks of the same depositor coming 
through the clearing house to an amount 
greater than 


the funds on 


deposit, 
Says: 

“If the bank cannot pay all the 
checks of any individual depositor then 
coming through clearing, it must pay 
none of them. It has no legal power 
or right to select or choose from among 
them certain ones which it will honor, 
or certain ones which it will dishonor. 
All or none must be paid. Any other 
course would render the bank liable to 
the holders of the dishonored paper.” 

There is no decided case bearing on 
the subject, of which we are aware. In 


an early journal we quoted this language 


The names and places 


of Morse with approval, in replying to 
a similar question. But 
judgment is somewhat 


our maturer 
different and 
where two checks are simultaneously 
presented, as in the case stated, one of 
larger amouot than the other, and the 
checkdrawer’s account is good for either 
one, but not for both, we think the bank 
has the election cither to reject both, or 
to pay either one it chooses and reject 
the other. It is difficult to see how a 
bank would incur any liability in pur- 
suing either course, especially in a state, 
such as Massachusetts, where the check- 
holder has no right of action against a 
bank, who refuses to pay his check, 
even though there are funds on deposit, 
The depositor has no business, in the 
first place, to draw checks greater than 
his balance, and if he does so, and two 
or more chance to come to the bank at 
the same time, so that the ‘‘first come, 
first served” rule would not apply, we 
think the bank would have a very large 
discretion as to which to pay, or whether 
to regard them as one demand, although 
payable to different parties, and throw 
them all out. Whichever course it takes 
the depositor would be in no position 
to complain, In states, such as Illinois, 
where a check holder has a right of 
action against a bank who refuses to 
pay a check, when in funds, there might 
be more difficulty in deciding as to the 
proper action of a drawee bank in such 
acase. If it paid one, the other check- 
holder might claim that at the time his 
check was presented, there were unap- 
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plied funds on deposit sufficient to 
cover it, which the bank refused to pay, 
but applied upon another check, that 
had no priority in presentment over his 
own, It is hard to predict the outcome 
of such a case, and the bank’s best 
course wherever the checkholder’s- 
recourse—upon—bank-—doctrine prevails 
would be to refuse to pay any of the 
checks, but act as stakeholder for the 
rival claimants until their respective 
rights were legally adjudged. Checks 
in such jurisdictions being assignments 
to the holders of the amount in bank, 
possibly priority of date might have 
some weight in determining the ques- 
tion. 

The subject is one upon which. it 
would be well for the clearing houses to 
adopt detinite rules. 


Check to Bearer—Resposibility of De- 
positor when Unpaid. 


Srate BANK OF CEDAR Rapips, ) 
Cepar Rapips, Iowa, Feb. 7, 1895. § 


Editor Banking Law Journal: 


Dear Sik:—A farmer customer brings in a 
check on another town and deposits it in 
bank. Check is payable to bearer and bank 
neglects to have him endorse check. Bank remits 
check anditis returned unpaid. Bank charges 
check to customer who deposited it but customer 
refuses to stand charge. Between the bank and 
customer, which will be the loser? Please an- 
swer in your next Journal; and would it make 
any difference as to whether customer had used 
the money or not in the meantime? Also 
whether the bank could recover had they paid 
the money on the check instead of takingit asa 
deposit? Please answer in your next Journal. 

Yours very truly 

H. N. Sittiman, Cashier, 


In Iowa, a transferor by delivery of a 
negotiable instrument payable to bearer, 
or to order, and indorsed in blank, who 
does not himself indorse it, impliedly 
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warrants that the paper transferred is 
genuine, and not forged or fictitious; 
that it is of the kind and description 
that it purports on its face to be; 
that the parties to the instrument are 
sin juris, and capable of contracting; 
and that the instrument transferred has 
not been paid. There is no implied 
warranty, however, of the solvency of 
the parties to the instrument, but if the 
transferor knows it to be of no value, 
and the assignee receives it in good faith 
(not aware of the fact) paying a valu- 
able consideration of any kind, the trans- 
feror may be compelled to pay or return 
the consideration received. In such 
case, or where there is a breach of any 
of the implied warranties aforesaid, the 
action is not upon the paper transferred, 
but against the vendor or transferor 
upon and for the original consideration, 
or its value, or for the fraud practiced, 
Watson v. Cheshire, 18 lowa, 202. 

These principles determine the right 
of recourse of the transferee of a bearer 
check against the transferor in the state 
of Iowa, in case the instrument is not 
paid, after prompt presentment. If the 
check has been transferred in good faith 
without knowledge of the maker’s insol 
vency, there is no recourse upon thie 
transferor, assuming all the other things 
impliedly warranted, exist. The fact 
that the transferee is a bank which has 
taken the check asa cash deposit, and 
given credit therefor on its books, we 
apprehend would make no difference. 
If there was no bad faith or breach of 
implied warranty on the part of the cus- 
tomer, the inability of the maker of the 
check to pay by reason of insolvency 
would be insufficient ground for recourse 
upon him. Wedo not think the case 
would be altered by the contingency 
that the customer had failed to 
draw the deposit. When a bank takes 


with- 





INQUIRIES AND CORRESPONDENCE. 


a check as a cash deposit (as distin- 
guished from ‘‘for collection” or with 
the understanding that the credit is pro- 
visional until payment) title at once 
passes to the bank, and the credit is 
equivalent to a payment, and is irrevoc- 
able, according to the decisions. The 
bank, then, is in the same positon as 
any other transferee for value, with 
the same right of recourse, and no 
other, 

The law in Iowa upon this subject, is 
similar to that of England, where, also, 
a transferor by delivery is not liable on 
the instrument. In Cameron v. Smith, 2 
B& A 305 (approved Webster v, British 
Empire Co. 15 Ch. D. 175) the holder of 
a bill for £100 which had been indorsed 
in blank, discounted it with a banker 
for £90, without indorsing it, and the 
bill was subsequently dishonored. It 
was held he was not bound to repay the 
sum received. 

In New York, however, the implied 
Warranty would seem to be more exten- 
sive than that in England or Iowa, and 
extend to the solvency of the maker at 
the time of the transfer. At all events 
recourse by transferee upon transferor 
has been allowed where the note of a 
third person was Gelivered by debtor to 
creditor in payment of a debt, and at 
the time of transfer, the maker was in- 
solvent, although the fact was unknown 
to either party. The court said: ‘‘Upon 
broad principles of justice, it would seem 
that a man should not be allowed to pay 

debt with worthless paper, though 
both parties supposed it to be good.” 
See Roberts v. Fisher, 43 N. Y. 156; ap- 
proved in Thomas v. Supervisors, 115 N. 
Y. 54. Whether any distinction is to 
be made as to the transferee's right of 
recourse between the case where he re- 
ceives the insolvent’s paper from the 
transferor in payment of a debt, and 
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where he gives present value for it, we 
will not now inquire, 


Partial Payments-Computation of 
Interest. 


Bive Rapips Ciry BANK, Incorporated, } 
BiveE Rapips, Kans., Feb, 19, 1895. ) 


Editor Banking Law Journal: 


Dear Sir:—I have been asked to compute the 
interest on a note, of which the enclosed is a 
copy as to amount, terms and payments, and as 
I am unable to satisfy both payee and payor, 
will submit the matter to you for an answer 
through your Journal which will be appreciated. 
The rule or law governing the case is all that is 
desired. Thanking you for this and other fa- 
vors in this line, Iam, 


Respectfully, 
I. S. Taser, Cash. 


[EncLosure. ] 


$4oo. , Kas., January 2, 1882. 
Twelve months after date, we promise to pay to 
the order of A. B. at the Bank, -— Kans., 
$400, with interest at the rate of 1o per cent. per 
annum. Value received. 


[INDORSEMENTS. ] 


Received this 30th day of March, 1885, on the 
within eighty-five (85) dollars. ‘A, B.” 


Goods, Sept. 6, 1888, $7.47. ‘‘A. B.” 


Received this 25th day of May, 1891, one hun- 
dred and ten dollars. ‘A. B.” 


June 20, 1891, received by tax receipts, twenty- 
six dollars and sixty-six c. ($26.66). ‘‘A. B.” 


November 21, 91, Rec’d cash on the within, 
Twenty dollars. ($20,) ‘A. B.” 


Received January 16, 1892, one hundred and 
nine dollars and eighty-three cents. ‘‘A, B.” 


May 10, 1892, received on within fifty one dol- 
lars and ninety cents. ‘‘A. B.” 


The following rules have been ap- 
proved by the courts of many states for 
casting interest on a debt where there 
have been partial payments: 

When a partial payment exceeds the 
amountof interest due when it is made, 
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compute the interest to the time of 
such payment, add it to the principal, 
subtract the payment, cast interest on 
the remainder to the time of the second 
payment, add it to the remainder and 
subtract the second payment, and so 
on, 

If any payment is/ess than the amount 
of interest then due, credit it as a pay- 
ment towards the interest; being always 
careful not to let any part of the inter- 
est become a part of the new principal, 

These rules are based on the general 
principle that part payments are always 
first applied to interest, then to princi- 
cipal; also that interest is not allowed 
to form a part of the principal and _it- 
self carry interest, until merged in a 
judgment. 

We can cite authorities in twenty dif- 
ferent states to support these rules— 
they are almost universal—yet a care- 
ful search through the Kansas reports 
discloses no case where they have been 
promulgated and applied, On the con- 
trary, the only Kansas case we can find 
on the subject (Warren v. Jonhson, 38 
Kan. 768) is one where a district court 
in computing 
promissory note where several payments 
had been different times of 
amounts /ess than the interest, seems to 
have computed the interest due to the 
time of the first payment, subtracted 
the payment from the resuli and count- 
ed interest on the amounts remaining 
from that date to the time of the second 
payment, and so on—thus merging un- 
paid interest with principal, and count- 
ing interest on interest, No contention 
that this method was incorrect, now- 
ever, was made to the supreme court of 
Kansas—the case went up on another 
point—and the court was not called 
upon to make any rule on the subject, 
It can hardly be said, therefore, that 


the amount due on a 


made at 
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the law in Kansas is different from the 
rule so generally prevailing elsewhere 


Forms of Promissory Notes Con- 
sidered. 


—, Ark., March 9, 1895 
Editor Banking Law Journal, 


DEAR Sitrk:—Please state in your valued 
umns the relative difference from a legal stand 
point of the two notes enclosed, particularly as 
to the liability in each case of John Doe, 
Yours Truly, 
H 


[NOTE 1.] 


$1,000. , Ark., March 9g, 1895 
Thirty days after date the undersigned prom- 
ise to pay to the order of the P Bank one 
thousand dollars value received, payable at the 
P Bank, , Arkansas, with interest from 
maturity at the rate of ten per cent. per annum 
until paid. John Doe. 
(Indorsed) 
Richard Roe, 
Henry Doe. 


[NOTE 2.] 


$1,000 —, Ark., March 9, 1895. 
Thirty days after date the undersigned prom- 
ise to pay tothe order of MYSELF one thousand 
dollars, value received, payable at the P—— 
Bank, , Arkansas, with interest from ma- 
turity at the rate of ten per cent. per annum 
until paid. John Doe. 
(Indorsed.) 
John Doe, 
Richard Roe, 
Henry Doe. 


1. The liability of the maker, John 
Doe, is the same on each note, 

2. The difference from a legal stand- 
point between the two notes is that note 
2, in being made payable to the maker's 
order and indorsed by him, is in effect 
a note payable to bearer, while note 1 


is a note payable to the order of the P. 
bank. 

3. What effect, if any, does the differ- 
ence in the form of the note have upon 
the liability of Richard Roe and Henry 
Doe, who in note 1 indorse before the 
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payee, and in note 2 indorse after the 
maker, who is himself the payee? 

Note 1. 
dorse their names in blank upon a note 


Parties not payees, who in- 


at the time it is executed by the maker 
and upon the same consideration, are 
joint makers the same as if they signed 
under the maker upon the face. Vathan 
v. Sloan, 34 Ark. 524. If, however, 
they make the indorsement after the 
note is executed and delivered, they are 
their contract is in effect a 
new one, and to be valid, must be made 
Killian 


guarantors; 


upon a sufficient consideration. 
v. Ashley, 24 Ark. 511. 

Note 2. Upon this note, which is in 
effect payable to bearer, Richard Roe 
and Henry Doe, who sign on the back, 
the indorsers only, 
Bigelow J, in Bigelow v. Colton, 13 Gray 
(Mass ) 309 referring to such a case, 


after maker, are 


says it “does not fall within the anomal- 
sus class of cases where a third person, 
neither maker nor payee, puts his name 
on the back of a note before its indorse- 
ment by the payee, but is the ordinary 
case of an indorsement of a note paya-— 
ble to bearer, the effect of which cannot 


be varied or controlled by parol proof,” 


Certificate of Indebtedness by School 
District. 


Buue Rapips Ctry Bank, Incorporated, / 

Buve Rapips, Kan., Feb. 25, 1895. ) 

Lditor Banking Law Journat: . 
Dear Sik:—In 1893, School Dist. No. 3, of 
Marshall County, Ks. voted bonds to the full 
amount permitted by statutory law, for the pur- 
pose of erecting a new school building. The 
contract was let, building completed, but the 
money failed to hold out, and those having per- 
formed labor and-furnished material, filed liens 
on the building (amounting to $500 to $1,000) to 
secure their pay, and to satisfy these liens the 
School board issued ‘‘certificates of indebted- 
ness,”’ of which inciosed is a copy of No. 17. 
Are the certificates legal and can they be en- 


forced against the District, there being no law 
authorizing a tax levy to meet them? See 
BANKING Law JourNAL Nov. 1, 1891, Vol. 5. No. 
9g, p. 284. An answer through your Journal 
will be appreciated. 


Yours Respectfully, 
I. S. Taner, Cash. 


[cory. } 
(17) $3.50. 
Bive Rapips, Kan., Jan. 17, 1894. 

We, the undersigned, officers of the Board of 
School District No. 3, in Marshall county, Kan., 
in accordance with a resolution adopted by the 
Electors of said district at the annual meeting 
held July 27, 1893, which provided for auditing 
and allowing of all apparent just claims for 
lavor due and material used in construction of 
the new school building in controversy, do find 
after caretul consideration and investigation the 
sum of $3.50 due Isaac Cox or order for labor, 
and do issue this certificate of indebtedness as 
an indication thereof and as full payment of all 
claims against said District No. 3 by Isaac Cox. 

The treasurer of the District is hereby auth- 
orized to pay this certificate with interest at 6 
percent. per annum whenever there may be 
funds available for that purpose, on or before 


six years from date. 


I.c.M . 
Clerk. 


Director. 
F.A.S —, 


Treasurer. 


1. In the absence of legislation au- 
thorizing the incurring of indebtedness 
for the completion of the school building 
in addition to the bonds authorized, the 
certificates, issued in payment of debts 
contracted without authority of law, 
would be void and unenforceable 

If we are to assume, however, that 
these certificates while issued without 
express statutory authority, were issued 
for debts validly contracted, then there 
are two points of view from which to 
consider their validity. 

ist. As negotiable securities. The 
principle has been established by the 
Supreme Court of the United States 
(latest case, Merrill v, Town of Monti- 
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cello, 138 U.S. 673) that a municipal cor- 
poration has no implied power to issue 
negotiable securities. Under this prin- 
ciple the U. S. Circuit Court, D. Minn. 
in Bangor Savings Bank v. City of Still- 
water, 5 B. L. J. 284, held certificates of 
indebtedness in negotiable form issued 
by a city, although in payment for prop- 
erty which it had authority to buy, in 
reality negotiable bonds and as such, 
void and unenforceable, in the absence 
of special statutory authority for their 
issue. It pointed out the liability of the 
city forthe property, but denied recov- 
ery upon the certificates, 

If the certificates of indebtedness of 
the Kansas school district are to be re- 
garded as in negotiable form, they 
are void and unenforceable under this 
principle, even though issued for valid 
debts. 


2nd. As 


non-negotiable securities. 


But the certificates have no certainty 


of payment. There may never be funds 
applicable to their payment, It can 
hardly be said that they are in negoti- 
able form, although payable to order. 
Regarded as mere non-negotiable certi- 
ficates of indebtedness for money due, 
it has been held in many cases that 
although the power to issue vouchers of 
this character and the mode in which it 
is to be exercised are usually prescribed 
by statute, in the absence of statute, 
this power may be implied as incidental 
to carrying out the objects of the muni- 
cipal corporation. Whether this prin- 
ciple would obtain in Kansas, or one re- 
quiring express statutory authority for 
the validity of such a form of indebted- 
ness by a school district, we deem it 
hardly necessary to inquire. 

Enough has been said to show tnat, in 
the absence of statute, sucha certificate 
cannot possess a negotiable character 
so as to be enforceable by a purchaser 
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free from equities, and without such 
character it is not a desirable security for 
banker or investor, whatever may be tlie 
right of enforcement by the original 
holder upon it, or upon the supposed 
debt it is given to evidence. 


Charge of Protested Note to Indorser’s 
Account. 


The law of Pennsylvania governing the rights and 
obligations of banks to charge up protested notes 
against accounts of makers and indorsers. 


THe First NATIONAL BANK, 
Port ALLEGANY, Pa., Feb. 27, 1595. 


Editor Banking Law Journal: 


Dear Sir:—Please answer the following ques- 
tion in an early issue of your valuable Journal. 

In case an indorser’s account is good for 
amount of a note which has been protested, can 
said note be charged up to his account without 
his consent? The question was recently dis- 
cussed by several attorneys, but as there was a 
diversity of opinion, noconclusion was reached. 
Awaiting your reply, Iam, 

Yours respectfully, 
**IGNORANCE,” 


There is no question of the right of a 
bank in Pennsylvania to charge a pro- 
tested note indorser’s account 
where the bank has no funds of the maker 
out of which to pay the note. That 
right is conceded in all the decisions. 
It was even contended before the su- 
preme court of Pennsylvania in 1892 in 
the case of Mechanics’ Bank v. Seitz 
(150 Pa. 632) that the bank was obliged 
so to do, in a case where a bank refused 
to charge a note up against an indorser, 
and sued the maker, who had no de- 
fense against the bank as dona-fide hold- 
er, but claimed a good defense against 
the payee, who had an account with the 
bank. The court, however, refused to 
hold the bank under obligation 
charge the note to the indorser’s ac- 


to an 


to 
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count, and gave it judgment against the 
maker. 

The law of Pennsylvania upon the 
rights and obligations of banks to charge 
up protested notes against the accounts 
of either maker or indorser, as gathered 
from recent decisions is as foilows: 

1. Charging to Maker's Account. Bank 
has right to charge up note after pro- 
test. As against maker there is no obli- 
gation so to do; it may allow him to 
withdraw his deposit and take risk of 
ability to collect from him ( Mechanics’ 
Bank v. Seitz, supra). 

As against indorser, however, the fol- 
lowing rule was established in Commer- 
cial Nat. Bank v. Henninger, 105 Pa. 
496, and followed in German Nat. Bank 
v. Foreman, 138 Pa. 474: ‘‘Where a 
bank is the holder of a note payable at 
the banking house, and upon its matur- 
ity the maker has a cash deposit in said 
tank exceeding the amount of the note, 
which deposit is not specially appli- 
cable toa particular purpose, the bank 
is bound to charge up the amount of 
the note against the deposit. In such 
case the note is in effect a draft on the 
bank in favor of the holder, and in dis- 
charge of the indorser.”’ 

Later, in the case of Mechanics’ Bank 
v. Seitz, supra, Mr. Justice Williams, 
reviewing the law of Pennsylvania on 
the general subject, makes the follow- 
ing Statemepet on the authority of Bank 
v. Henninger and Bank v. Foremanabove 
cited. 

“* But where the bank holds funds of 
the maker when the note matures, it is 
bound to consider the interests of the 
indorsers or sureties, and if it allows the 
maker to withdraw his funds after pro- 
test, and the indorssers are losers there- 
by, the bank is liable to them, The 
reason of this rule is, that the maker is 
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the principal debtor, and liable to all 
the indorsers, whose undertaking is to 
pay if he does not. If the holder sur- 
renders the money or securities of the 
maker, he parts with that in which all 
who have a right to look to the maker 
for indemnity have a defin.te interest; 
and if his act inflicts loss on them he 
must stand, as to the money or securi- 
ties surrendered, in the place of the 
maker,” 

From these statements the banker in 
Pennsylvania may clearly gather that, 
whether the note is expressly payable at 
the bank as in the Henninger and Fore- 
man Cases, so as to constitute an order for 
payment in discharge of the indorser, 
or whether the maker merely has an ac- 
count at the bank, though his note ‘s 
not made payable there, the holding 
bank is under obligation to apply the 
maker's funds in payment, and can- 
not let them go, and thereafter look to 
the indorser. 

An interesting question here arises 
whether this obligation is upon a bank 
to appropriate the maker’s account in 
relief of the indorser, where the bal- 
ance to the maker's credit is less than 
the amount of the note. The quoted 
language and reasoning of Mr. Justice 
Williams in Mechanics’ Bank v. Seitz, 
certainly suggest this conclusion. This 
language, of course, is not law, yet 
should any case arise involving the pre- 
cise point, such a rule might be estab- 
lished. Our purpose is not to discuss 
this question, but simply to direct at- 
tention thereto. 

2. Charging to Indorser’s Account. The 
bank, of course, has the right to charge 
a protested note to the indorser’s ac- 
count (Mechanics’ Bank v. Seitz, supra) 
unless, perchance, it has funds of the 
maker, in which event the duty to look 
to the maker’s account first would tar 
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recuurse upon, and right to charge, the 
indorser. But as before shown, there 
is no obligation to charge the indorser’s 
account with a protested note. ‘As 
the maker is liable to the indorser, it is 
very plain thst he cannot require the 
bank to appropriate the indorser’s funds 
to the payment of his own note, nor 
complain if the bank refuses to do so. 
He has no business with the state of ac- 
counts between the indorser and the 
bank; but it is his duty to relieve the 
indorser by the payment of the note in 
accordance with its terms,’’* 

3. No Right to Charge to Account of 


Mere Guaranter, Wt was held in First 


Nat. Bank v. Shreiner, r1o Pa, 188, that 
a bank holding a promissory note at 


maturity, has no right to appropriate 
in satisfaction thereof any part of the 
account of a mere guarantor, whose lia- 
bility is postponed until other parties 
have been exhausted. The right would 
probably exist, however, against a guar- 
antor of payment ‘‘ at maturity” whose 
construed by the 
courts to be one of suretyship, rather 


than of guaranty, 


contract has been 


Liability of Agent Collecting Raised 
Draft. 


New York, March 9, 1895. 
Editor Banking Law Journal: 


Dear Sir:—A very interesting decision has 
just been handed down by the N. Y. Court of 
Appeals, Seaboard National Bank v. National 
Park Bank, action to reclaim moneys paid out 
on a raised draft. 

This decision directly reverses all previous 
rulings and would be highly interesting to your 





*Per Williams, J.,in Mechanics’ Bank v Seitz, supra. 
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readers. I for one should like very much to 


hear your opinion on the case. 
Yours Very Truly, 
W 

The decision you refer to was ren- 
dered in 1889 and is reported in full in 
volume 1 of the BANKING Law Journai 
at page 86. The facts and decision, 
briefly, are as follows: 

On July 7, 1885, the First National 
Bank of Wallingford, Conn., drew on 
the National Park Bank of New York a 
draft for $8, payable to Frank Saxton, 
delivering the draft to Saxton. Saxton 
went to Pennsylvania and on July 15th, 
having raised the draft to $1,800, de- 
livered it to the Eldred Bank of Eldred, 
Pa... 
Eldred Bank indorsed the draft for co|- 
lection to 


requesting its collection. The 
the Seaboard 
National Bank, and on July 17th the 
Seaboard collected it Park 
bank through the clearing house, and 
credited the amount to the account of 
the Eldred The Eldred bank 


‘‘waited until July 25th in order to be 


the order of 


from the 


bank. 


sure that everything was all right, when 
no having heard anything to the con- 
trary, 1t became satisfied that the draft 
was genuine in all respects and paid over 
the proceeds, less charges for collection, 
to Saxton.”” On August 15th the Park 
bank discovered the discrepancy in 
amount, and requested the Seaboard to 
refund. The request was refused as the 
latter had already turned over the 
money to to the Eldred bank, who had 
turned it over to Saxton. 

The Park bank sued the Seaboard 
bank but recovery was denied. The 
Seabord bank was held an agent in the 
transaction and not ‘‘required to repay 
provided it paid over to its priacipal 
before notice of the mistake.”’ 
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ing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


NEW YORK BANK CURRENCY. 


New York Bank Currency,” by L. Carroll 
Root, is the 5th number of the Reform Club's 
Sound Currency Series. 

It is of special interest just now, not merely 
asa contribution covering a most important 
field, to the literature of our bank note currency 
experience, certain to be so carefully studied in 
the immediate future; but peculiarly from the 
fact that it details and contrasts the results of 
experience of the two great systeins of bank- 
note circulation between which in carrying out 
currency reform our people must promptly 
choose, 

For on the one hand the bond-deposit-secured 
currency of our ‘‘free banking” system was that 
upon which Secretary Chase planned the Na- 
tional Bank acts; and on the other the ‘‘Safety- 
Fund” system which had not merely preceded 
it, but ran concurrently with it until both were 
pushed aside by the national bank svstem—was 
the model upon which Canada has developed 
her bank note currency system, and from which 
the now famous ‘Baltimore plan” for an elastic 
currency was sketched. 

Che extent to which information on these 
subjects has heretofore been scattered and 
largely inaccessible makes this pamphlet a pub- 

cation of peculiar value. 

Copies may be obtained by enclosing 5 cents 
to the Reform Club, 52 William Street, New 
- rk city, or to the office of the BANKING Law 

OURNAL, 


MISSOURI, 


rhe following notice was posted on March 18 
on the door of the National Bank of Kansas 
City 


fo the Depositors and Stockholders of the 
National Bank of Kansas City. 
lhe officers and directors of this bank have 
uded that it would be for the best interests 
t all concerned not to continue longer in busi- 
es The assets are ample to pay the deposit- 
rs in full. 
J. S. CHICK, President.” 


\nd beside it was this; 
Chis bank has suspended and is in the hands 
1e comptroller of the currency. 


G. W. GALBRAITH, 
Examiner in Charge. 


ther notices were posted, made out by the 
various banks to which the depositors and cor- 
respondents of the suspended institution had 


transferred their accounts, each giving a list of 
names of correspondents whose checks drawn 
on the suspended bank, Would be honored. 

The suspension is ascribed to the withdrawal 
of deposits which foilowed the publication of 
the bank's statement on Marchs. Withdrawals 
had been going on steadily since untilon March 
16th they aggregated $go,ov0, and the bank had 
but $200,000 cash cn hand, whereas it was 
thought that $600,000 might be needed if the 
withdrawals continued, The matter was pre- 
sented to the directors, who in turn decided to 
apply to the clearing-house. 

Ata special meeting of the clearing-house 
held Sunday evening, March 17th, to consider 
the matter, assistance was refused, and by ad- 
vise of bank-examiner G. W. Galbraith, who 
had gone over the books the previous week, it 
was decided to suspend. 

President Chick said that the bank would be 
able to pay its depositors dollar for dollar. That 
collections had been s!ow and business poor, but 
the bank was allright. He said the institution 
had never really recovered from its suspension 
in the panic of 1893, when it closed July 14, and 
did not reopen until September, At that time 
it was an immensely popular institution and did 
a business of $1,500,000a day. But it never 
recovered from the suspension, 

The ‘Kansas City Times” says:— 

‘‘The history of the institution was closely 
connected with that of its president, Mr. J. S. 
Chick, who was practically its founder. 

Mr. Chick is one of Kansas City’s oldest res- 
idents. He was born in Howard county, Mis- 
souri, in 1828. His parental ancestry were of 
Welsh and English descent. His father. Wm. 
M. Chick, was one of the most prominent mer- 
chants in Western Missouri. Aftera course in 
the common schools, young Joseph entered his 
father’s store asa clerk, and continued there 
until 1840, when his father died and left to him 
the care of his widowed mother. The boy at 
once entered the store of H. M. Northrup in 
Kansas City, and attended to business with 
such fidelity and success that upon attaining his 
majority he was able to enter the mercantile 
business himself in connection with Mr, North- 
rup. 

‘*This establishment of Northrup & Chick was 
a pioneer affair. It sold all sorts of outfitting 
goods for emigrants, tourists, miners and the 
different Indian tribes who came to Kansas City 
to trade, and to the general store merchants of 
New Mexico. 

‘*Kansas City was atthis time but a hancful 
ot houses. There were only a few traders and 
they were just beginning to draw away from St. 
Louis some portion of the business of the Mex- 
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icos, of which the latter town had previously 
enjoyed a monopoly. 

‘*To Northrup & Chick's store, in these old 
days, came those princely traders of the south- 
west, Colonel St. Vrain, Bent and others, bring- 
ing rich cargoes of silver and furs for exchange. 
The business grew and prospered marvelously 
and Mr. Chick and his partner became known 
all along the frontier as great and wealthy mer- 
chants. In 1857 they opened a bank in connec- 
tion with their store. [his was the first insti- 
tution of the kind inthe city. 

‘*Then came the war. The Southern sympa- 
thies of the firm of Northrup & Chick were not 
altogether pleasing to a strong element of their 
clientele and the firm in 1863 decided to move 
to New York city. It opened a general banking 
house on Wall street and sound judgment and 
commercial acumen soon gained for it a promi- 
nent position. Mr. Chick and Mr. Northrup 
soon found themselves very wealthy men, but 
the panic of 1873 overwhelmed them. They 
made an honorable failure, paying 1oo cents on 
every dollar of their indebtedness, though it 
took time to do it. 

“In 1874 Mr. Chick returned to Kansas City 
and at its next annual meeting was elected 
cashier of the Kansas City National Bank. which 
had been founded in 1871 by D. L. Shouse. A 
year later, in 1876, the bank gave up its nation- 
al charter, and reorganized under the state law 
as the Bank of Kansas City. Rev. Nathan 
Scarritt was chosen president, but he served 
only a short time and was succeeded by J. S. 
Chick. 

‘In 1886the bank was again reorganized as 
the National Bank of Kansas City, with a capi- 
tal stock of $200,000. Then the boom came, 
and the bank flourished remarkably. Its capi- 
talization was increased several times until, in 
1890, it had become $1,000,000. Meantime, the 
bank was considered one of the strongestin the 
southwest. Its transactions amounted to $1,- 
590,000 a day. 

**The financial crisis of 1893 brought heavy 
trouble for the bank, whose widely extended 
interests rendered it impossible for it to meet 
its obligations, which were poured in upon it. 
Finally, on July 14, it closed its doors. By care- 
ful management it was enabled to meet its ob- 
ligations and reopen in September 1893, and has 
since done business as usual until yesterday. 

‘“*Mr. Chick has been the bank’s president 
continuously, and has earned and received the 
respect and regard of the whole community. 
He is now at the age of 67 a staunch and sturdy 
gentleman, carrying himself as easily as though 
the frost were not silvery white in his beard 
and hair. He is alert and business-like in his 
manner,. but at the same time considerate, 
courteous and kindlv after the manner of the 
old Southern school.” 


PENNSYLVANIA, 


The ‘‘Philadelphia Record” of March r4th 
gives the following account of a physical en- 
counter in a safe-deposit-vault room of that 
city. It says: 


LAW JOURNAL. 


‘After a lively struggle for its possession in 
the vault-room of the Trust Company of North 
America, the private box of Doctor John Hi 
Durland, president of the bankrupt Provident 
Bond & Investment Company was yesterda 
taken into court and opened in the presence 
Judges Pennypacker and Sulzberger. Asa r 
sult securities worth about $60,000 were found 
and an attempt wil! be made to prove that they 
are part of the assets of the company, which 
now in the hands of receivers. 

**When a bill in equity was filed on behalf « 
the receivers of the bond company against D 
Durland, alleging that probably part of the as- 
sets of the company were locked up in the 
president’s box, the court granted a preliminary) 
injunction restraining the doctor from interfer 
ing with the contents of the box. At the sam: 
time counsel for the receivers urged the court 
to makean order for the exhibition of its cor 
tents. Without a formal disposition of this 
matter the contending lawyers got together and 
it was agreed that the box should be brought 
into court and opened in the presence of the 
judges. 

‘‘Late yesterday afternoon Dr. Durland and his 
counsel,and counsel for the receivers, presented 
themselves to Mr. Jones, trust cfficer of the 
Trust Company of North America, for the pur 
pose of having the box removed to court. Afte: 
it was taken from the vaults, Dr. Durlani 
caught hold of it and endeavored to carry it out 
of the building. Atus-le ensued in which the 
trust officer, the receivers, Dr. Durland,and the 
box became considerably mixed up. 

“The result however, was that the doctor 
was overpowered, and the much disputed-for 
article. under the guard of a number ot officials 
of the trust company, was marched in solemn 
procession to common pleas court room No. 2 
There it was opened and Mr, Tustin, one of the 
counsel for the receivers, and Mr, Beck, counse! 
for Mr. Durland, by the direction of the court 
took an inventory of its contents. 

A number of valuable securities were dis 
closed, the market price of which is thought t 
be over $60,000. These and the other contents 
of the box were placed back and the long, black 
receptacle was sealed by order of the court, and 
re delivered to the trust company to await fina! 
issue of the controversy. It is expected that 
within a few days a bitter fight will be made on 
behalf of the receivers to gain possession of the 
securities, alleging that they are a part of th 
assets of the bond company.” 


UTAH. 


We acknowledge receipt from Mr. R. B 
Shepard, secretary, the report of the second an 
nual meeting of the Territorial Bar Associatior 
of Utah, held at Salt Lake City, January 14 and 
15, 1895. Utah, for some time anticipating 
statehood, regards it now as assured, for Con 
gress has directed the people to form a const 
tution and adopt it by a popular vote, and the 
president will then complete the induction ot! 
Utah, asa state, intothe Union, by proclama 
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tion. The delegates who are toframe the con- 
stitution have been elected, and meet for that 
purpose the present month—March 1895. Nat- 
urally, therefore, the proceedings and addresses 
at the January meeting of the Bar Association 
dea! with all those questions of state policy, the 
correct solution of which and adoption in the 
constitution, is of the greatest importance. 
Among the topics discussed are the following: 
What provisions the constitution should con- 
ta is to juries; whether the mandate of con- 
gress that the convention shall provide by or- 
dinance irrevocable that perfect toleration of 
religious sentiment shall be secured, but tor- 
ever prohibiting plural marriages, although 
unobjectionable in the abstract, and justified by 
public opinion, is not an attempted invasion of 
the sovereign rights of the future state, which 
cannot be made effective?; woman suffrage; 
prohibition; the system of pardoning criminals; 
limitations of the power of corporations; limit- 
ations upon municipal indebtedness; the se- 
lection, tenure and compensation of the judici- 
ary; a system ot state revenue by indirect taxa- 
tion; provisions relative to water and water 
rights. 

\ny of our readers interested in the progress 
of Utah, should write Mr. R. B. Shepard, secre- 
tary, Salt Lake City, for a copy of these pro- 
ceedings, for they contain a fund of valuable 
nformation and wise discussion upon questions 
affecting the future state. 


\ word about Mr. R. B. Shepard, personally, 

has been a constant reader, subscriber and 

ivertiser in the BANKING Law JouRNAL for a 

nber of years: 

Richard B Shepard was born at Mount Ver- 

non, Ind., March 21, 1854. His education con- 

sted of a high school course. He studied law 

th the Hon. G. Q. Richmond, ex-supreme 

iige of the Supreme Court of Colorado, Den- 

Colo., and was admitted to the bar Nov. 30, 

by the Supreme Court of Colorado. Mr. 

ard practiced at Anthony, Kansas, from 

1879, to August, 1890, as the senior mem- 

ifthe law firm of Shepard, Grove & Shep- 

In August, 1890, he located at Salt Lake 

and has practiced there ever since as the 

member of the late law firm of Shepard, 

erry and Shepard. On April 8. 1889, a 

h of the firm of Shepard, Grove and 

hepard located at Muscogee, I. T. R. B. 

Shepard was the senior member of the latter 

firm, with which he severed his connection 

15, 1893, being succeeded by General and 

Shackelford in said firm. Richard B. 

ard isthe general attorney and owner of 

the Shepard Mercantile Agency, with corres- 

pondents all over the world. In addition to his 

extensive commercial business, he follows and 
joes a general law practice also. 


Obituary. 
Unton BANK oF ROCHESTER, 
Rocuester, N. Y., March 25, 1894. 
With regret we announce the death of our 
President, Mr. William S. Kimball, which oc- 
curred at Virginia Beach, Virginia, March 26th, 
1595 GILMAN N, Perkins, Cashier. 


BOOK NOTICES. 


‘‘The Canadian Banking System, 1817-1890.” 
Ph.D., 
Being Vol. X, Nos. 1, 2, 3 of the Publications 


By Roeliff Morton Breckenridge, 


of the American Economic Association, 


pages. 


476 


Price, paper, $1.50; cloth, $2.50. 


In view of the present crying need of cur- 
rency reform in the United States, this thorough 
study of the system which has succeeded so well 
in Canada, and which has served asa basis for 
most of the plans recently suggested for this 
country, cannot fail to interest every one who 
thinks about this great question. 

Hon. B. E. Walker, General Manager of the 
Candian Bank of Commerce, and President of 
the Canadian Bankers’ Association, says of the 
book: 

‘I regard the work as quite the most impor- 
tant contribution towards the history of Cana- 
dian Banking. Mr. Breckenridge not only 
possessed the requisite ability, but he obtained 
access to all the original sources of information 
and with indefatigable industry in searching 
such records and in acquiring information from 
bankers and others, he has produced a mono- 
graph which must be studied by every one who 
desires to understand the evolution of banking 
in Canada’ 

The excellence of the work is further shown 
by the fact that it is being published serially in 
the ‘‘Journal of the Canadian Bankers’ Asscci- 
ation.” 

The author has shown how the practical ex- 
perience of the Canadian bankers and people 
has led little by little to the working out of the 
present system. The evils demanding change, 
the popular and parliamentary discussions re. 
garding them, and the remedial measures them- 
selves are carefully described, particular atten- 
tion being paid throughcut to the system of 
note issue. The decennial revisions of the Bank 
Act in 1870, 1880 and 1890, are discussed with 
special thoroughness. 

The final chapter summarizes carefully the 
advantages of the present ystem, and com- 
pares it withthe American plan. The follow- 
ing are the heads considered in this chapter: 
The Principle of Large Banks, The Principle of 
Branch Banking, The Canadian System of Note 
Issue, Reserves, Bank Inspection and the De- 
positor, The Shareholder and Borrower of the 
Canadian Bank, The Business of Canadian 
Banks. 

Statistical tables are given in the Appendix, 
covering the capital, deposits on call, on no- 
tice, note issues, d vidends, and other facts of 
interest regarding each separate bank, as well 
as the average results of all,—facts which will 
be of great service to those investigating the 
subject. 

Address orders to the publishers for the Am- 
erican Economic Association—MacMillan & Co., 
66 Fifth Avenue. New York. 
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We now have an income tax; the next thing 
in order will be an outgo tax, Why should the 
thrifty be taxed and the spendthrifts escape? 


All readers who appreciate the careful work 
put into this Journal in the way of investigating 
and practically answering the inquiries ot sub- 
scribers, should aid us in extending its useful- 
ness, by recommending it to their friends for 
subscription, . 


There is a great difference between a banker's 
paper whose reading matter issimply ‘‘dumped” 
in, and the chief function of which is to provide 
a string on which to hang ‘‘Ads,’’—fish on a fish 
line—and one that is carefully edited in the 
interest of itsreaders. But strange to say the 
‘*fish”’ paper is the most successful in the matter 
of advertisements, although its fate is the waste- 
basket. 


Expert Accountant S. R. Hopkins, who has 
been at work on the books of the Equitable 
Mutual Fire Insurance Company of New York, 
has made public his report. The report shows 
that it began business in April, 1894, with a 
capital of $200,000. The report further says 
the company had operated on a bogus capital. 
Hopkins concludes: ‘‘My examination of the 
accounts of J. R. Skinney & Co. reveals the fact 
that of the $23,450 in United States government 
bonds purporting to be among the assets of the 
company on March 31, 1894, $10,552 at market 
value of these bonds were borrowed and have 
been since returned by Elliot L. Butler.”’ 


The Reorganization Committee of the Lom- 
bard Investment Company has issued its plan 
to rehabilitate the company’s affairs. It is ad- 
dressed to the stock, mortgage and debenture 
holders of the company, and says that under 
proper management of the property much can 
be saved for both creditors and stockholders; 
that, under like management, there need be no 
such sacrifice of the general estate as must re- 
sult from a forced sale to outside purchasers, 
and that, therefore, the genéral estate should be 
bought in by the security-holders, 


The conviction of Erastus Wiman for forgery 
of the name of E. W. Bullinger as payee upon 
checks of R. G. Dun & Co. has been reversed 
by the general term, sitting at New York. The 
question of the intent to defraud Cun & Co., it 
is held, should have been left to the jury. 
The court says: ‘‘It was a question for the jury 


to determine as to whether the prohibitions of 
the articles of asscciation had not been so far 
departed from and so habitually transgressed to 
the knowledge of the party now claiming to be 
defrauded, that upon the act of the detendant 
in drawing thecheck in question for the pur- 
pose of transferiing a portion of the funds of 
the firm to his own private account, a criminal 
intent to defraud could not be predicated.” 


THE NATIONAL SHOE 


BANK. 


AND LEATHER 


This well known New York institution, which 
was brought into prominence recently by the 
disclosure of the stupendous defalcation of one 
of its bookkeepers, Samuel C. Seely. acting in 
collusion with a customer of the bank, has un- 
dergone a partial change of ownership and re- 
organization of its executive force. Among the 
new board of directors are James G, Cannon, 
vice president of the Fourth National Bank and 
J. A. Hiltner, formerly assistant cashier of the 
latter institution. John M. Crane remains as 
president; Mr. Hiltner becomes vice president, 
and John I. Cole, formerly assistant national 
bank examiner, becomes the cashier. The per- 
sonnel of the executive insures competent man- 
agement and continued prosperity. 


NORTH CAROLINA. 


A dispatch from Raleigh says:—‘‘After a hard 
struggle, the Populist wing of the fusion Legis- 
lature has succeeded in whipping in a sufficient 
number of Republicans to put the 6 per cent. 
interest bill, which passed the Senate three 
weeks ago, through the House, and 6 per cent. 
will be the legal rate of interest in North Caro- 
lina for two years at least, the Legislature of 
this state meeting biennially. The Democrats 
and Republicans combined against the Pcpu- 
lists in the House last week and took the bill 
out of the hands of the finance committee and 
referred it to the judiciary committee (which is 
opposed to asix per cent. law), where it was 
expected to be allowed tosleep. But, as stated, 
the action has been reversed.” 


BANKING LAW JOURNAL BINDER. 


We have in stock a very good cloth binder 
with steel slats and hard back, 
numbers of the Journal. 
at$r each. Address 
Law JOURNAL office. 
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